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Abstract

This dissertation has three goals. The first go#&b ioutline how twentieth century
advocates qualify education as a human right. ®ersd goal is to offer antegrative
account which argues that, to defend a right tac¢ation both the provision of educational
resources and the freedom to do something witrethesources must be taken into account.
This requires more than the rhetoric of a UN doauinike theConvention on the Rights of
the Child It also requires more than the good intentionduby-bound adults acting in the
best interests of the child. To do this, it is resegy to consider how the institutional
structure dedicated to education — in particulardtnucture dedicated to basic primary
education to which the UN claims all children anéitéed — integrates with the freedom each
child has to do something with that basic primatyaation once he or she has obtained it.
Finally, by identifying education as a human riglithin this integrative structure, this
dissertation will demonstrate that, if policy docmts related to education shift from a focus
on the traditional relationship between an expeadnadult and a dependent child to one
based on the relationship between an individualaaocgapability set, the claim that education
is a human right becomes a meaningful claim wharh@rovide a justification for the social

commitments required to recognize this claim.
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Introduction

People think only of preserving their child’s lithjs is not enough. He must be
taught to preserve himself as a man, to bear thashof fate, to brave wealth and
poverty, to live if necessary among the snows efalied or on the scorching rocks of
Malta. In vain you guard against death: he willerthreless have to die, and even if
you do not kill him with your precautions, they dfeonceived. It is less a question
of keeping him from dying than of making him livieo live is not to breathe but to
act. It is to make use of our organs, our sensedaculties, of all the parts of
ourselves which give us the sentiment of our eriste

— Jean-Jacques Rousseamile

According to the United Nations (UN), educatioraisght to which all human beings
are entitled. Since 2000, the UN has been promatiagnillennium development goal
(MDG) (established by the World Forum on Educatio®akar) to achieve free universal
primary education for all, regardless of gender26%5. One catalyst motivating the
establishment of this ambitious goal was the cdmndhat, if we consider the social
dynamic found in many countries around the wotleyauld suggest that usually the more
education people have, the better off they ca\baore formal catalyst driving this goal
was the desire either to improve upon or to endmaee forcefully existing international law
and UN documents like tHaternational Covenant on Economic, Social and @nalk Rights

(ICESCR) or theConvention on the Rights of the Chi@RC) which already suppéthe

! In conjunction with other documents like Articl af theUniversal Declaration of Human Right948),
Principle 7 of thédJniversal Declaration of the Rights of the Ch{ld59), Articles 7 & 10 of th&uropean
Social Charte(1961) (and 17 in the revised ESCR), Articles 10%of theUN Declaration Regarding
Social Progress and Developmé&h®69), or articles 17 & 25 of thfrican Charter on Human and
People’s Right$1981). See Appendix for specific wording.
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desire to make basic primary education free taCadhsider, for example, Article 13 (1) of

the ICESCR, which stipulates:

The States Parties to the present Covenant reetirézright of everyone to
education. They agree that education shall betdieo the full development of the
human personality and the sense of its dignity,siradl strengthen the respect for
human rights and fundamental freedoms. They fudiyege that education shall
enable all persons to participate effectively ine@ society, promote understanding,
tolerance and friendship among all nations andhalhl, ethnic or religious groups,
and further the activities of the United Nationstfte maintenance of peaée.

This stipulation highlights the need to recognizeyond a loose symbolic suggestion, not
only the fundamental nature of having a right tacadion but also the instrumental and the
intrinsic value of this right. Consider also Arac28 (1) of the CRC, which builds upon the

ICESCR by stipulating:

States Parties recognize the right of the chilediocation, and with a view to
achieving this right progressively and on the basisqual opportunity, they shall in
particular:

Make primary education compulsory and available fceall;

Encourage the development of different forms obsdary education, including
general and vocational education, make them aveikaid accessible to every child,
and take appropriate measures such as the introdwdtfree education and offering
financial assistance in case of need;

Make higher education accessible to all on theshafstapacity by every appropriate
means;

Make educational and vocational information andlgoce available and accessible
to all children;

Take measures to encourage regular attendanckatis@and the reduction of drop-
out rates’

2 Available online atvww.ohchr.org/english/law/cescr.hfmspecially Articles 13 & 14.
? Available online atvww.unhchr.ch/html/menu3/b/k2crc.htm




To date, many governments have drawn upon thesarexdocuments successfully in the
development of their own national education prografcloser inspection of Article 29 of
the CRC, however, suggests that the desire to Imadie primary education free for all also
rests upon five demanding stipulations which attetm@address the educational interests of
the three main stakeholders — the state, the gaderator, and the child — as well as the

general interests of society and of the environment

States Parties agree that the education of theé shill be directed to:
The development of the child’'s personality, taleartd mental and physical abilities;

The development of respect for human rights anddmental freedoms, and for the
principles enshrined in the Charter of the Unitedidhs;

The development of respect for the child’s pardmitspr her own cultural identity,
language and values, for the national values o€tlumtry in which the child is
living, the country from which he or she may orafie, and for civilizations different
from his or her own;

The preparation of the child for responsible lieaifree society, in the spirit of
understanding peace, tolerance, equality of sexekfriendship among all peoples,
ethnic, national and religious groups and persémsdigenous origin;

The development of respect for the natural enviremt:h

Moreover, implied in thé&niversal Declaration of Human Righ{¢)DHR), the ICESCR and
the CRC is the suggestion that the role of thergérducator is both one of mediation
between the state and the chalad one of authority over the child. Thus, these doents

represent demanding — even contradictory — guidelbecause they fail to address whose

4 Available online ahttp://www.unhchr.ch/html/menu3/b/k2crc.htm




authority should have priority when the values @lidds of the parent clash with those of the

state.

While many countries (157 signatorieive agreed to the principles embodied in the
ICESCR, and most UN-recognized countries (193 sagiesf have agreed to the principles
embodied in the CRC, the demanding nature of thgelations have left doubt in the
minds of many about the feasibility — the actutdiaability — of a universal human right to
free and compulsory basic primary education. Ortabie case in point is the United States,
which has signed the CRC but has yet to ratifytiigiaty’ For many Americans, a
document like the CRC represents a direct violatibnot only American sovereignty but of
parental sovereignty as wélFurthermore, many Americans believe that Ameribamestic
policy documents governing the well-being of cheldactually represent the needs of
children more appropriately than any document whigles authority to a small committee
in the middle of Europe. That is, a document wiygstes the Committee on the Rights of the
Child, the international body responsible for monitoring implementation of the CRC, the

power to develop and direct the education of Anagri(r any country’s) children.

> As of October 11, 2007. Available onlihtp://www2.ohchr.org/english/bodies/ratificatiortin.

® As of July 13, 2007. Available onlineww2.ohchr.org/english/bodies/ratification/11.htm

" Office of the United Nations High Commissioner Fuman RightsStatus of Ratifications of the Principal
International Human Rights Treatig004). Available online attww.unhchr.ch/pdf/report.pdf

8 For example, atvww.lifesite.net the Evangelical ministry Focus on the Family baggested that the CRC is
“a danger to children, parents and national sogetgi” See also the Home School Legal Defense
Association declaration against ratification of @RC atwww.hslda.org/docs/nche/000000/00000021..asp
See also David Weissbrodt (2006) “Prospects foifiRation of the Convention on the Rights of theil@Hh
in Emory International Law Revie0.




Another notable case, which would actually streegtthis American claim, is a
country like Iran which, despite ratifying the CRC1994, continues to violate the human
rights of children. In fact, the UN recently fodrtat the Iranian government is in violation
of the CRC, citing the Iranian definition of a chés being inappropriate for the promotion
and protection of Iranian children. According te thternational Bureau for Children’s
Rights, Iran’s Civil Code defines a child by agepaberty — which for girls is around 9 years
and for boys 18° Age stipulations such as these not only placeédrachildren in a much
different category than their Western counterpavtsy are considered to be children until
the age of 18 (regardless of sékbut they are certain to leave some children, paetily

girls, vulnerable to abuse and exploitation.

To enhance the visibility of the right to educateomd to work towards the elimination
of obstacles and challenges such as these, thee@fffithe High Commissioner on Human
Rights (OHCHR) established Katarina TomaSevskhaditst UN Special Rapporteur for
education (1998-2004). Until her sudden death 620 omasevski was highly motivated by
this role and produced a vast array of key resaudeglicated to understanding the current

state of education worldwide, and, to understandihgt should be done to improve it. At

°® UN Committee on the Rights of the Chil@ioncluding Observations: The Islamic Republic ehl(Thirty-
eighth Session, Official Records, 2005). Availaditdine atwww.bayefsky.com/pdf/iran_t4 crc.pdhd
www.bayefsky.com/pdf/iran_t4 crc_38.pdf

9 |nternational Bureau for Children’s Rightdaking Children’s Rights Work: Country Profile orah (draft).
Available online atvww.ibcr.org/PAGE_EN/E_CP_3.htm

1 Article 1 of the CRC defines a child as every harbaing below the age of eighteen years unlessnthe
law applicable to the child, majority age is atedrearlier. For the purpose of this dissertatibis, will be
the assumed standard, acknowledging the furthmulation in Article 5 of the CRC which recommenHatt
while any individual under the age of 18 is consédea child, all decision-making done on behalé ahild
should be done in a manner consistent with thevenglcapacities of the child.




the end of her term, however, she concluded tlea©HCHR should not employ another
Special Rapporteur to continue the work which stgaln. According to Tomasevski, she
made this decision because it became apparent tbhdtevhile individual governments and
the UN were committed to the right to educatiopiimciple, they failed to act on this
commitment'? According to Tomasevski, while it is true that k@fintries have ratified the
CRC and have thus made a commitment to the praovididree and compulsory primary
education for all of their citizens, almost %2 (#1Yhe world’s countries continue to charge a
fee for elementary educatidhGiven Tomasevski's reservations and given theshstiate of
primary education around the world today, it is artpnt to question what it means to have a

right to education.

To come within reach of the UN’s desire to meetN2G of education for all by
2015, and in so doing to improve the lives of alidby adopting practical approaches to
meeting this goal, two things need to occur. First, CRC needs to be ratified by all
countries, including the United States (US). Cutyeonly the US and Somaliahave yet to

ratify, and according to Shulamit Almog and Ariediglor for example:

Ratification of the CRC by the United States majtaitransform the convention into
a supreme law of the world. Such a transformatidhcanstitute, for the first time, a
truly universal declaration for the aspirationspé&® and goals of children.

12 Katarina Tomasevski, (2005c) “Unasked QuestiomaiaEconomic, Social and Cultural Rights from the
Experience of the Special Rapporteur on the Rigliducation (1998-2004),” iHuman Rights Quarterly
27:709-720.

13 Katarina Toma3evski, (2006c) “The State of thehRtg Education Worldwide: Free or Fee, 2006 Global
Report,” inStudies in Human Rights Educati@etherlands: Wolf Legal Publishers).

14 Given that Somali has not had a permanent, ndtigmernment since 1991, it is unfortunate thatGRC
has not been ratified but it should not be surpgthat no legislative process is in place to detl the
adoption of an international document such as tRE.C
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Ratification of the Convention by the US, a movat thill hardly have implications
on American positive law, is not a too high prioggy for such objectives.

Clearly, Almog and Bendor recognize the fact thatetican law already does much for
American children. Moreover, they acknowledge tfratn an American point of view, it
does seem as if ratification of the CRC will haueegligible effect upon the American
institution of education. With that being said, lem&r, Alimog and Bendor argue that, by
ratifying the CRC, despite this perceived lackrdéinal effect, the American government
will have an influential and unifying impact on gl policy related to children’s rights and,
furthermore, will provide a long-term influence bging able to participate as an active

member on the Committee on the Rights of the Child.

Second, with this desire to establish an unconwifiendorsement of the CRC, comes
the need to move beyond the all-inclusive rhet@agnoted by TomaSevski) contained in this
legal document to establish a more concrete uratetstg of what it means to have a human
right to education for all, so that trophy lawsglsuas those endorsed in Iran, are no longer
perpetuated. The CRC is already the most univgraattepted human rights instrument to
date. With this near-universal consensus that R€ €hould be ratified, it is now essential
to look beyond ratification toward action. As tlissertation will argue, if the UN is correct
in suggesting that, “education is both a humantrigltself and an indispensable means of

realizing other human rights®then there is a duty on the part of all governmesspecially

15 Shulamit Aimog and Ariel Bendor, (2004) “The UN@ention on the Rights of the Child meets the
American Constitution: Towards a Supreme Law ofWarld” in International Journal of Children’s
Rights11: 277.

18 UNESCO,Right to Education: Scope and ImplementatiGeneral Comment 13, 1999). Available online at
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one as powerful and influential as the US, to iafice and support the institutional reforms
necessary to achieve basic primary education foMalreover, there is a responsibility on
the part of all individuals to ensure that theitngibnal structure dedicated to the provision
of basic primary education is set up not only tovite children with access to a vague
notion of education, but to a notion of basic ediwcawhich can provide children with the

freedom to do something with that education, oheg tave obtained it.

According to Brian Orend, the standard definitidmaight is “a justified claim on
someone, or on some institution, for something tvioice is owed* For someone to claim
a right to education, on this definition, suggektd there is a reason for that individual to
claim that he is entitled to an education and, Isirlyi, there is a reason for someone else to
honour this claim. So, what reason exists for thercthat an individual is entitled to an
education, and that others are responsible for tmamg this claim? In the case of pure
contractual arrangements, it is easy to providsaes for such entitlements. |, as a customer,
have paid for the services of a tutor, and therf@® a provider of teaching services, is
obliged to tutor me. If either party fails to filfiheir obligations, there are established legal
and social conventions for protection. Similarfyl, am a citizen of a country (a democratic
one at least), whose constitutional arrangemewtade the provision of basic schooling, the

government, whose duty it is to carry out the atutsbnal provisions, is obliged to provide

http://portal.unesco.org/education/en/file_downlpag/c144cla8d6a75ae8dc55ac385f58102erighteduc.pdf
" Brian OrendHuman Rights: Concept and ContéReterborough: Broadview Press, 2002), 17.




me with that service. The suggestion that a riglgducation is Aumanright, however,

stakes a stronger claim on moral grounds not pu@fyentional ones.

If we accept Orend’s suggestion that “a human rigjlat high-priority claim, or
authoritative entitlement, justified by sufficiamtasons, to a set of objects that are owed to

each human person as a matter of minimally deceatrbent,*

and if we accept that the
right to education is suchhraimanright, then we also need to establish what qeslifi
education as an object in the set of vitally neadatkrial goods, personal freedoms, and
secure protections which human rights advocatesi@ach individual is owed. Now, it is
correct to assume that without things like foodvater an individual cannot survive
physically. It is also correct to assume, althopghthaps more controversially, that an
individual without freedom or protection cannot tinne to exist psychologically or
spiritually. But is education equally significari?®es education provide something for an
individual in the same way as food or freedom? @rap will address these questions by
establishing what qualifies education as both admnght and an indispensable means of
realizing other rights. To do this, it is importdinst to understand the development of the
various UN documents that currently stand as mddelthe protection and promotion of
both children’s rights in general and the righéttucation in particular. These documents

include theUniversal Declaration of Human Rightke Declaration of the Rights of the

Child, andthe International Covenant on Economic, Social andt@al Rights

18 Orend (2002), 34.



In the beginning, children’s rights activists foedon the provision of emergency
relief for children in desperate situations. Thislged into the general desire to secure
formal and precise statements regarding the we#faderights of children. For some,
however, it was necessary to go beyond the diseamfraghts designed by adults for adults,
to establish a new discourse on rights specifichitiren. The creation of th@onvention on
the Rights of the Childgnd the current UN challenge to establish educdtipall, represent
a significant shift in how we think about childrand their education. The original
humanitarian proposal for childhood protection t&ifto become a welfarist model to deal
with childhood neediness. But then, this shiftediago become an all-inclusive framework
for the entitlements which each child is owed athlam individual rights-holder and as a

member of the human family.

Of course, claiming education as a human righbtsmthout its critics, so Chapter 2
will follow with an examination of three alternagharguments regarding the education of
children. The first argument fully endorses theagights of children, including a
fundamental right to education, but rejects the jusification for this claim. This will be
followed by two arguments, which suggest that, @/ftiis in the best interests of children to
have an education, they reject the idea thatf@asible for children (or even in their best
interests) to have lrumanright to free and compulsory education which iblmly funded

and publicly directed.

10



The first argument for consideration comes from ofthe most vocal defenders of
rights for children, Richard Farstrand John Holt’ who question the validity of the
concept of childhood and the traditional belieftttlaildren are to be protected at the expense
of giving them rights. More importantly, they algoestion the unconscious faith people
have in the traditional approach to providing edwecathrough formal public schooling.
Their platform is the idea that the same rightsjileges, duties, and responsibilities
available to adults “be made available to any yopeigon, of whatever age, who wants to
make use of thenf® Their concern is to improve the educational envinent, and
adult/child interactions within this environmenp, that those children who want to make use
of such rights, have the skills and understandingt so. To this end, their goal is twofold:
first, to recognize that children have an innaté anquenchable drive to understand the
world in which they live; and second, to recogrtize child’s claim to the same set of rights

to which any human is entitled.

Farson, for example, defends this radical claimrabee he believes that the traditional
dividing line between those with the capacity tarig@t-holders and those without this
capacity is both arbitrary and unnecessary. Fasdfarbeing a child should have no bearing
on one’s ability to hold rights, especially a righteducation, because “children should have

the right to decide on the matters that affect tnemst directly.?” While he acknowledges

19 Richard FarsorBirthrights: A Bill of Rights for Children(New York: Macmillan, 1974).

20 John HoltHow Children Fail(New York: Dell Publishing Co., 1964), John Hdtow Children Learn(New
York: Pitman Publishing Co., 1967), John H&scape From Childhood: The Needs and Rights ofd@il
(New York: Dutton, 1974).

2L Holt (1974), 18.

2 Farson, (1974), 27.
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that no guarantees come with children’s liberatleurges that neither the promise of great
benefits to all nor the prediction of great diffiiels ahead can serve as the reason for
granting or denying rights to children. The impadae of rights, for Farson lies in the fact
that, without them, all individuals (including cthiten) can be incapacitated, oppressed, and

abused.

In Escape from ChildhoodHolt also contends that, until such time that éggats
are granted, children will continue to be contrlénd manipulated. As a pioneer of the
home-schooling movement, he believed that “learismpt the product of teaching®”
learning is the product of the activity of learnédtig also believed that, next to the right to
life, the right to control one’s own mind is of utst importancé? For Holt, the traditional
school setting takes away this right in its attesriptmicro-manage what students should
learn and how students should learn it. MoreowarHolt, having a right to education does
not equate to having access to a standardizedcalunm with standardized textbooks and
overworked teachers; having a right to educatioamaédaving the right to be the planner

and director of one’s own education.

The second argument for consideration comes frentiltlertarian Jan Narvesdn,
who opposes the claim that children have a fundéaheght to education, despite sharing

the belief in liberty with ‘liberationists’ like Hband Farson. Narveson suggests that rights

2 John HoltLearning All the TiméReading, Mass.: Addison-Wesley, 1989), 160.

4 John Holt, “Doing, not ‘Education,” in John Holgstead of Education: Ways to Help People Do Things
Better(New York: E. P. Dutton & Co., Inc., 1976).

% Jan Narvesorihe Libertarian IdegPeterborough: Broadview Press, 2001).
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are for the protection or enhancement of individileerty and must be limited to active

claims or entitlements to then-interferencef others in the day-to-day activities of each
individual. The libertarian — like the liberatiohis argues that it is possible to have a concept
of rights but — contra the liberationist — suggéisét right-holders must be capable of
promoting their own interests and taking respotigjifor their own actions. A right to
education fails to meet these requirements becaadiseation, by its very nature, requires the
active and often involved assistance or ‘interfeegiof others. Moreover, the libertarian
argues that, when it comes to children, it is uatsuregard them as fully autonomous
agents, and so, deliberate paternalism seemsabévieven prior to any discussion of rights.

This is an idea strongly defended in the work ofgéaon, who recommends that:

Children should be under the special directiorhefrtparents. (And where there are
none?) In the case where the child has been abaddonhis parents are dead, then
next-of-kin have first refusals, and after thag finst persons who want the child
enough to bring it up, or perhaps the ones whdhgdnost for the right to direct?t.

He defends this position because he believesttistillusory and fraudulent” to imply

that a child belongs somehow to society. Accordinbjarveson, any kind of social decision-
making will inevitably place the child in a positiovhich is inferior to the naturally
protective environment of the family. He suggebts bccurs for the simple reason that the
motivation to act beyond utilitarian consideratiamsliminished the more distant the

adult/child relationship. He also suggests thaepia; like any other ‘producer’, would only

% Jan Narveson, “Children and Rights,” in Jan Naowd®especting Persons in Theory and Practice: Essays o
Moral and Political PhilosophyMaryland: Rowman & Littlefield Publishers, IncQ@2), 265-278.
27 i
Ibid, 267.

13



be interested in the time-consuming and arduodsaishild-rearing if they can voluntarily
direct and develop the nature of that child’s emwment and growth. With this in mind,
Narveson includes the additional suggestion thexetlre no grounds for state-sponsored
services or resources like public education outsfdsharitable provisions. Not only will
parents likely be the most motivated to do thetrtging, parents or individuals who are best
suited to be guardians are also most likely toniaé best position to know what is in the
interests of the children they care for. The cl#iat education is a right to which all children
are entitled goes beyond what the libertarian dsc&pa reasonable demand on the actions

of others.

The third argument for consideration comes frontemtionists like Laura Purd$and
Onora O'Neill®® These protectionists do not outright deny theilglity of a right to
education, but recommend that such a right renmaihé domain of social welfare benefits,
and not human rights proper. On this account, aeotnof rights broader than the
libertarian’s is accepted to include both nega#imd positive rights, but the protectionist’s
reason to reject education as a fundamental righthwpromoting parallels the libertarian
claim that children are simply not in a positiorat on their own to claim such rights.
Onora O'Neill, for example, argues it is possildénave a concept of human rights but
“children’s fundamental rights are best groundeaimpedding them in a wider account of

fundamental obligations, which can also be usgddiify positive rights and obligationg™

28 | aura Purdyln Their Best Interest@ithaca: Cornell University Press, 1992).
29 Onora O'Neill, (1988) “Children’s Rights and Chiéh’s Lives,” inEthics98: 445-463.
30 O’Neill, (1988), 446.
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Laura Purdy also suggests that the establishmenhafman right to education would
provide children with the misguided freedom to m#iar own decisions with regard to
education, despite the observable fact that at s&ase children are incapable of acting as
successful decision-makers. Rather than rightsel’Bind Purdy focus on the obligations
adults have to minimize the difficulties inheremtgrowing up. To promote conditions for
fruitful and happy development, however, the protedst endorses at least the possibility
that children have some rights beyond those to lwthieir parents are entitled to act on their

behalf.

Thus, like the liberationist, the protectionist ergks the idea that children are rights-
holders and not simply the property of their paseMoreover, the protectionist agrees with
the both the liberationist and the libertarian ih& undeniable that most public school
systems are far from ide#l The protectionist argues, however, that this f@ets not
endorse the elimination of a public school systEar.the protectionist, the possibility that
many children will simply be left to their own dees because there are no parents or
individuals who are capable, willing, or even ietgted in acknowledging their inherent
duties to this vulnerable group, indicates thatdhe a greater need to attempt to improve the
public school system rather than reject it. Fos tieason, the protectionist proposes that it is
necessary to establish a concept of a right toaaucwhich falls within the broad category

of positive social benefits. While it is traditidria view the family as important initial

31 Laura Purdy (1994) “Why Children Shouldn’t HaveuatRights,” inThe International Journal of
Children’s Right2: 223-241.
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guardians in the realization of the child’s neethégprotected, nurtured, supported, and
hopefully allowed to develop the knowledge andiskiecessary to become complete,
socially competent adults, the™6entury inclusion of the right to education unther
umbrella of economic, social, and cultural righ®ayrants much protection to children and
their ability to access education in the form sbaial welfare benefit. The protectionist
argues that it is easy to establish how the fatlongrotect the value of education will leave
many children in a vulnerable and unstable condljtioaking it reasonable — the
protectionist suggests — to justify the need ferpghovision of education as a social benefit
that each country has an obligation to providegh#obest of its ability) for its members. The
protectionist argues, however, that the benefefi@cts of insisting upon a right to education
as afundamentahumanright are less certain. If rights are given ptigras the liberationist
contends, the protectionist argues it will ineviyaimpair our ability to give our children
what they need. According to the protectionistretie nothing to be gained by giving self-
governing rights to children prematurely, espegiatjhts which pertain to something as
important as educatiofi.For the protectionist, the claim that educatioafisndamentatight

to which all children are entitled undermines timportant adult/child relationship necessary
for the protection and promotion of the best intésef the child. That is, it models the child

as ‘a little adult’ in a way inappropriate to hisher developmental status.

Intuitively, the protectionist seems correct. Asd#ed, the protectionist argues that

because children are dependents, we should sirtipkygith duties because every right

32 O’Neill (1988), especially 461-463.
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implies a duty anyway. Nevertheless, it is impartarask what role the child should play in
her own development and education. In this dissertal argue that while the protectionist
comes closest to accepting education as a rigbffbying an approach which limits the
scope of rights without eliminating tip@ssibilityof rights altogether, it does not go far
enough to consider the rights of the child indegeni¢ of external attachments (parents,
adults, teachers). While children may be less dapaflengaging their rights, it does not
follow that they do not have rights. Nor does Itdw that they must relinquish their rights to
their parents, or to the state, or even to them éwtures. Children, as members of the human

family, have fundamental rights, and, the righétlucation is one of them.

If children are ultimately to become autonomouségd consider in this dissertation
whether the desire of the liberationist to freddriein can make a significant contribution to
our understanding of what it means for a childdeeha right to education. Of course, the
liberationist offers an incomplete (and many woség radical) picture of what it means to
be a child by demanding full-fledged liberty rigiies all children. With that being said,
however, the liberationist’s desire to free chifdie an important concept necessary to make
the claim that children have a right to educatiothbmeaningful and manageable. To answer
the question — hat role should the child play? +effer anintegrativeaccount which
replaces full-fledged liberty rights with capabiliights appropriately matched to the
unfolding of that child’s own unique mental and picgl abilities and social circumstances.
As this dissertation demonstrates, it is importanmecognize that good intentions alone are

not enough. The current move to establish the MD&dlacation for all by 2015
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recommends that the desire to provide every chilld abasic minimum education requires
two things. First, there is the obvious requirenwmirotecting the child’s right to access a
basic minimum education. Full ratification of th&C, including the US for example, would
be a significant advancement towards this goal.eMmportantly, however, there must also
be a social context in which education is seenrggh&for all children (boys and girls) to
actively participate in and develop throutjiHaving access to a school or to adequate
educational resources is only meaningful if one@tt participates (or can participate) in
learning something or in deciding what to learne Tieed to increase access to education,
and the need to recognize why it is important tedoare mutually reinforcing concepts,
necessary not only to address childhood vulnetgpdr to reach those students who are
currently ‘hard-to-reach’, but teetain those who are in the system as well — not through

coercion but through choice.

| argue that to move beyond mere questions of ace@y desire to promote the right
to education, must secure access directly throaghdl channels like human rights
legislationand must incorporate the principles defended in segislation. Where the
libertarian and the protectionist focus on thedtrte of the educational experiences from
which the child is to benefit, and where the liltienaist focuses on the effects of external
agents on the ability of the child to achieve ediooal success, | argue that consideration

needs to be given taoth That is, to defend education as a fundamentakimunght to

33 UNESCO,The Dakar Framework for ActiofFrance, 2000), 75. Especially Article 3, whicates “The most
urgent priority is to ensure access to, and imptbeequality of, education for girls and women, amd
remove every obstacle that hampers their activecgzation.”
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which all children are entitled requires both tihevision of educational resourcasdthe
freedom to do something with those resources. fEgsgires more than the rhetoric of a UN
document like the CRC. It also requires more tlmengood intentions of duty-bound adults
acting in the best interests of the child. To ds,tt is necessary to consider how the
institutional structure dedicated to education parnticular the structure dedicated to basic
primary education to which the UN claims all chddrare entitled — integrates with the
freedom each child has to do something with thaicharimary education once he or she has

achieved access to it.

To support this claim to antegrativeapproach, the work of four separate, though as |
argue complementary, philosophers are consideresd, €hapter 3 reflects on John Rawls’
theory of justice. Rawls famously and influentigbgsited that, if people were given the
blanket protection of a rational, mutually-disirgsted persona (a veil of ignorance), they
would be able to design a social structure in whiktlcould live at least a minimally decent
life once the veil is lifted* From this state of ignorance, Rawls contendspmatiindividuals
will choose two foundational principles necessarghape a just society. First would be the
liberty principle, which stategach person has the same indefeasible claim ttya fu
adequate scheme of equal basic liberties, whickrsehis compatible with the same scheme
of liberties for all Second is the difference principle, which stasesial and economic
inequalities are to satisfy two conditions: fireey are to be attached to offices and positions

open to all under conditions of fair equality ofpaptunity; and second, they are to be to the

3 John RawlsA Theory of JusticéCambridge: Belknap Press of Harvard University7 )9
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greatest benefit of the least-advantaged membessaiéty®> He recommends that these two
principles of justice will be selected because élgelves that, when biasing information is not
available, rational agents will opt for a risk-asedistribution of fair and equitable
treatment. Although education is not the primamguof Rawls’ work, education is one of
the primary social institutions which he includesaa essential component in a just society.
With this in mind, this dissertation provides a Rgan framework necessary to consider
openly and critically both the role education shiguiy within the larger social structure of
a stable societgndthe scope of educational experience necessanhtanee an individual’s

life prospects.

Chapter 4 will continue with the work of anotheni®sian, Thomas Pogge, who
reiterates Rawls’ belief that it is the design @éial institutions which determine whether
people get the objects of their vital neédkike Rawls, Pogge is interested in analyzing
social institutions and in establishing how suclanalysis can be used to justify the need for
reform when these institutions are demonstrablystnfogge recommends, however, that it
would be more beneficial to adapt Rawls’ theoryustice to the complexities of the real
world, which is interconnected and global in scdpghus, Pogge importantly expands upon
the Rawlsian framework to recommend that we calonger limit ourselves to well-ordered,

ideal societies and the provision of primary godttsgge favours instead a concept of human

% John Rawls)ustice as Fairness: A Restatemgrin Kelly (ed.) (Cambridge: Harvard University Bse
2001), 42-43. A revised statement of the principliegistice found in Rawls (1971), 52-78.

% Thomas Pogga\orld Poverty and Human Rights: Cosmopolitan Resibdities and ReformgCambridge:
Polity Press, 2002), especially chapter 2.

% Thomas Pogge, (1988) “Rawls and Global JusticeCdnadian Journal of PhilosopHy8 (2): 227-256.
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rights. Moreover, he favours a concept of humahtsighat is not bound by national borders
— for Pogge, human rights belong to humanity. Padgmses to adapt the Rawlsian theory
of justice in this way because, while he is in favof Rawls’ account of our natural duty to
remove injustice through institutional reform, hgoawants to question how far our moral
concern for social institutions should extéfidhat is, Pogge is interested in how we should
assess a global institutional framework from a rhbuanan rights point of view. Of course,
Pogge’s work has mainly been dedicated to the issgbal poverty; nonetheless, his
conception of human rights as moral human righitd,ldas conception of the nature of social
institutions, are highly relevant distinctions nesary to understand, not oniry education

is a human right, but, also why we have a dutyespond positively tgecuringthis right for

all.

By examining the role institutions play in securights viaRawls and Pogge,
chapters 3 and 4 address the first issue relatedpporting the MDG of education for all by
2015 — namely the child’s right saccessa basic minimum education. To address the further
issue of developing social contexhecessaryor all children to actively participate in, and
develop through, their own education, however, iregLan alternative approach which
favours human development and capabilities ovexatusive emphasis on rights. | argue
that this approach is a necessary counterpartderatand fully what it means to have a
human right to education. In particular, chapteoBsiders the work of Amartya Sen and

chapter 6 considers the work of Martha Nussbaum.

% Thomas Pogge, (1994) “An Egalitarian Law of Pesgli Philosophy and Public Affaira3 (3): 195-224.
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Sen, like Pogge, is keenly interested in how tadlieede poverty, but he approaches
this goal from the perspective of what individueds do with the rights and resources which
are available to them. For Sen, poverty is a corpi#ion of capability deprivation, not
simply a lack of resources. With this in mind, loatends that, while it is correct to have
concern for how certain institutional structures daprive individuals of their material
means to well-being, it is equally important tokdo achieving certain levels of basic
capabilities, below which people count as “scanaslipdeprived.® To this end, it is
necessary not only to examine the role institutjglay in securing the child’s right to
education, consideration needs to be given to agmirof human developmethirough

education as well.

Of course, as an economist, Sen presents a ricteahdical account of social choice
theory and human development which goes beyonddiyge of this dissertation. With that
being said, however, the importance of consideSeg’s work rests in his more
philosophical belief that having a right is onlgsificant if that right enables you to do
something which you vald® By focusing on Sen’s notion of freedom or capapiis the
proper content of rights in this regard, it is pbkesto do two things. First, it is possible to
deepen our understanding, in general, of bothigitsrand liberties which we each have as
human beings, as well as the obligation which waale to respond to the same rights and

liberties of others. Second, it is possible to @eepur understanding, in particular, of

39 Amartya Sen, “Capability and Well-Being,” in MaatNussbaum and Amartya Sen (edBhe Quality of Life
(Oxford: Clarendon Press, 1993).
0 Nussbaum and Sen (1993).
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education as a human right because, not only deresi®selop an important understanding
of human capabilities, both he and Martha Nussbaanslate this understanding into a
capability-sensitive educational framework — a fesvark which, according to Sen,

embraces an old Bengali suggestion that:

Knowledge is a very special commodity: the more gime away, the more you have
left. Imparting education not only enlightens teeeiver, but also broadens the giver
— the teachers, the parents, the friends. Schoobihgnly benefits the person being
schooled, but also others who are close to thoseam being schooled. Basic
education is a truly social good, which people slaare and from which they can
jointly benefit, without having to snatch it fronthers*

With this in mind, chapter 6 examines how Sen lielacation to human development and
security, and how Nussbaum translates this intoeetpart concrete model for development

of capabilities in education.

It is necessary to integrate an understandingrigfie to access education with an
understanding of the social context necessarypgpat this right. This is so because it is an
inert claim to state that a child has a right tacadion if there are no means for that child to
realize this claim. As Brian Orend has suggeste®, do not know the full scope of our
human rights until we know that the duties corietato them can be performed at a
reasonable cosf? With this in mind, Orend recommends two key obett which need to

be addressed when defending any socio-economictpble education. First, it is important

4 Amartya Sen, “Reflections on Literacy” in Namtifxgornkool (ed.).iteracy as Freedom: A UNESCO
Round-TabldgParis: UNESCO, 2003), a text version of an addgass to the public celebration on
International Literacy Day 2002 in Paris.

42 Orend (2002), 139.
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to justify why the socio-economic object is a humights object at all, and second, it is
equally important, if not more, to justify the castits implementatiofi> Providing children
with educational opportunities can be expensivd,@early, children (particularly young
children) do not have the means to provide suaburees for themselves. Defending every
child’s right to education is one way to ensuréd thaery child will get at least a minimal
level of protection and support as he or she d@gelBut critics complain. As Jan
Narvesofi* has suggested for example, defending a rightueatibn for which we all bear a
responsibility is tantamount to defending a righgbod old-fashioned socialism and, as

such, should be rejected soundly.

By examining the role which institutions play ircaeng rights viERawls and Pogge,
and by favouring a concept of human developmengeia and Nussbaum, this dissertation
responds to this libertarian challenge — firstebtablishing why basic primary public
education is a fundamental human right and, sedmndstablishing that at least this
minimum level of education is “readily absorbalsi@éérms of cost”® as well. To address this
twofold understanding even further, the final cleaif this dissertation considers the field
work of Katarina TomasSevski, and the current Edoodbr All (EFA) revolution, to provide
some concrete examples of this integrative appradbh are currently being undertaken to

translate the moral challenge which Rawls, Pogga,&d Nussbaum direct at institutions

“3 Brian Orend, “Justifying Socioeconomic Rights,”@pker 1 in Rhoda E. Howard-Hassmann and Claude E.
Welch Jr. (eds.}zconomic Rights in Canada and the United Sté@ésladelphia: University of
Pennsylvania Press, 2006): 25-40.

4 Jan Narveson, “Education: Should We Sell the SisS&hapter 20 in Jan Narvesdrhe Libertarian Idea
(Peterborough: Broadview Press, 2001).

*® Ibid, 140.
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and capabilities into the actual conditions andkivay forces of community life. By

identifying education as a human right within timegrative structure, this dissertation
demonstrates why policy documents related to educahould shift from a focus on the
traditional relationship between two parties (aneufible one and an experienced one), to one
based on the relationship between an individualeaoapability set — an inherently
pedagogical idea. Moreover, it is an idea which joatify the need to recognize education as
a human rights object of equal significance tortteee familiar vital needs like food and

freedom.

The claim that a right to education is a humantriglan important claim. It is an
important claim, however, because there is a respiity to enable children to develop an
acquired set of capabilities to lead their owndiwe a meaningful and fulfilling way. The
MDG to achieve free universal primary educationdibiby 2015 is not meant to be an
unmanageable or unsupportable goal. The desirotogie and protect a child’'s
fundamental right to basic primary education comaets the commitment — shared by
Rawls, Pogge, Sen, Nussbaum and Tomasevski —tiiimnal reform that is both
meaningful and manageable. This commitment by tNeabdd participating states parties to
recognize and support education as a fundamemtainuight recommends that education is
the key to three things: 1) sustainable developn®mieace and stability within and among
countries; and 3) a means for effective particgratn the societies and economies of th& 21

century?® This dissertation provides a comprehensive overgecutting edge

46 UNESCO,The Dakar Framework for ActigifFrance, 2000).
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developments in this contemporary conception otation as a human right, it also provides
a robust Rawlsian justification for the social coitments required to recognize this
conception of education as a human right and, lfinéloffers some concrete and
manageable policy implications regarding the imp@atation of this conception of education

as a human right.
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Chapter 1
The UN Claim to Education as a Human Right

Human rights advocates claim that every child haghd to education. This claim is
based primarily on two premises: a positive oneandgative one. First, human rights
advocates value education because they believéd thahild receives basic primary
education, she will likely be literate and numeyated will have the basic social and life
skills necessary to secure a job, to be an actemlper of a peaceful community, and to have
a fulfilling life. Second, human rights advocatesagnize that, despite this positive premise,
many children fail to benefit from even basic prisnaducation. This gap between the
positive reason to value education, and the negagiality facing many children, has led
human rights advocates to conclude that educatigst be considered a human rights issue
on par with the right to food or the right to freael Nevertheless, over 70 million children
of primary school age still do not (or cannot) atteschool.’” This leads one to question, as
representatives of organizations such as thé&®ldhd UNESC® are doing — what does

having a human right to education mean?

This chapter considers some reasons which juddifig&ion as a right and whether

the added stipulation that it ishamanright really makes a notable difference. Sectidn 1

7 Nicholas Burnett (Director), “Education for All 8015: Will We Make It?’EFA Global Monitoring Report
2008 (Paris: UNESCO, 2007). Available onlinevatw.efareport.unesco.org

8 Katarina Tomasevski, (2005c¢) “Unasked QuestiommiaEconomic, Social and Cultural Rights from the
Experience of the Special Rapporteur on the Rigliducation (1998-2004),” iHuman Rights Quarterly
27: 709-720.

49 UNESCO,Education for All: Is the World on TracKEFA Global Monitoring Report, 2002).
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provides a brief overview of existing UN human tgjdocumentation, like tHeniversal
Declaration of Human RightdJDHR) and théDeclaration of the Rights of the Child

(DRC)>° These documents have helped to establish viag teechanisms, from which
nation-states can and have implemented, supp@medassessed effective social structures.
In the specific case of a right to education, tla@dard assumption is that education should
be viewed as a social welfare right that either@ieents or the state are obliged to recognize
and support. This assumption is reflected in taditional division of rights intdirst-
generationandsecond-generatiorights. Section 1.2 considers this traditionaiglon, to

reflect on why it is common to view the right touedtion as a social benefit and whether this

common classification is, in fact, a warrantedrolai

Section 1.3 of this chapter considers the morentadebate, which stresses the need to
look beyond simply valuing education as a sociadyd he establishment of documents like
the Convention on the Rights of the Ch{l@RC), for example, represents a significant shift
in language fronfirst-generationandsecond-generatiorights to a more inclusive language
which incorporates the minimum set of vitally negédensiderations which should be
granted to any individual as a matter of decemttnent. Where rights were once thought to
be about either protecting negative liberties,mud providing positive welfare benefits, the
language of the CRC has shifted the focus towatehoaies which are more suitable to the

rights of children. For example, as Thomas Hamnrgrbas suggested, it is more

*0 For a complete history of the CRC skegislative History of the Convention on the Rigiftthe Child
volumes 1 and 2 (New York: Office of the United las High Commissioner for Human Rights, 2007).
Available on line ahttp://www.ohchr.org/english/about/publications/dinistory crcl.pdénd
http://www.ohchr.org/english/about/publications/dfgstory _crc2.pdf
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appropriate to think of children’s rights by grongithe articles found in the CRC into the
“three P’s” of children’s rights — provision, pret®n, and participation: For advocates of
the CRC, like Hammarberg, this shift in languagmssrumental in making the CRC the
most universally accepted human rights instrumeliate, and the most comprehensive
statement by the UN for why education should b&ighed as part of the fundamental set of
humanrights. The final section of this chapter conssdehy the US disagrees with
Hammarberg’s claim and what implications the curfaiture of the US to ratify the CRC

has on the realization of every child’s right taedtion.

1.1.The Universal Promotion and Protection of Childrens Rights

At the beginning of the twentieth century, Elleny®oclaimed that we were entering
the “Century of the Child®® Of course, many before her had written on childned
education, but her proclamation heralded a nevoesacial movements specifically aimed
at children as individuals, independent of pareatajovernmental attachments. One
example demonstrating this development was the aédftion of théMlinimum Age
Conventiorby the International Labour Organisation (ILO),igéfixed the minimum age of
employment at 14. Another example was the creatighe United States Children’s Bureau
in 1912 — a bureau described as “the first govemai@gency in the world created solely to

consider the problems of the chiltf One social reform movement of note, however, which

*1 Thomas Hammarberg, (1990) “The UN Convention @Rights of the Child — And How to Make it Work,”
in Human Rights Quarterlg2 (1): 97-105.

%2 Ellen Key, The Century of the ChiltNew York: G. P. Putnam’s Sons, 1909).

%3 Kriste Lindenmeyer, “A Right to Childhood”: The &I.Children’s Bureau and Child Welfare, 1912-1946
(Urbana: University of lllinois Press, 1997), 3% the oldest Federal agency for children within the
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focused specifically on the rights of children @heir need to be treated as human beings
and not simply dependents, occurred in 1919. This when Eglantyne Jebb established the

Save the Children Fund.

Jebb established this Fund in London to deal whilden primarily in European
countries ravaged by World War | (WW1). With thenakt instant success of this
movement, and with the realization that there wgeeat need to reach out to all children,
this fund quickly developed into the InternatioBalve the Children Union. As the tragedy of
WWI subsided, and the need for immediate aid les$elebb moved to craftGhildren’s
Charter, which would not only promote emergency reliefvémgs for children but would
also continue to promote the rights of childreig@meral. Her desire to formalize the need to

recognize the rights of children was built upon belief that:

We should claim certain Rights for the children &dabur for their universal
recognition, so that everybody — not merely thelsmanber of people who are in a
position to contribute to relief funds, but evergligavho in any way comes into
contact with children, that is to say the vast mgjof mankind — may be in a
position to help forward the movemeétt.

In 1924, this simple statement of rights becameabieeva Declaration of the Rights of the

Child (GDCR)2° While there were prior international reports whitgwlt with children, this

Administration for Children and Families, the Chéd’s Bureau maintains, to this day, primary
responsibility for administering Federal child vael programs. For more:
http://www.acf.hhs.gov/programs/cb/

%4 Eglantyne Jebb, (1923), Save the Children website
www.savethechildren.org.uk/scuk/jsp/aboutus/indg®gection=historytimeline&timeframe=1920

%5 League of NationgGeneva Declaration of the Rights of the Child d?4@dopted on 26 September, 1924),
preamble. Available online at University of Minnésonline Human Rights Library,
http://www1.umn.edu/humanrts/instree/childrightsihtSee Appendix for specific wording.
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declaration was one of the first internationallgagnized legal assertions for the promotion

and protection of children’s rights.

As one of the first attempts to recognize legally tights of children, the GDCR is
very broad and vague, providing only the stipulatioat children should have a right to
develop without hunger, fear, distress, or explmita Its significance, however, lies in the
fact that, after the League of Naticaebopted this convention, other (less political)
organizations, like Save the Children, were ableetmgnize formally the need to look
beyond politics and national boundaries to focuspecific issues related to children.
Unfortunately, shortly after participating in theeation of the GDCR, Jebb’s health failed
and she died in 1928. But the strength of her cthiam it was the responsibility of humanity

to ensure that the rights of children be recognesedi fulfilled did not diminish.

The International Bureau of Education (IBE), foample, was founded in 1925 to
promote advancements for children in the area ot&ibn. As a non-governmental
organization, it was concerned with the goal ofvatimg centralized educational
documentation and research in Europe. It was ngeloacceptable simply to pass
information on from one generation to the next nigad, hierarchical manner. According to
this new educational movement, both children amiespin general were entitled to
progressive ideas derived from a comparative eaptor of a variety of educational
approaches. Another similar organization formel983 when the American National

Education Association hosted a world conferencedarcation in San Francisco. This

31



conference brought together 50 different nationalcation group$ who collectively
determined that the traditional nation-state-cehtoe top-down, approaches to education
must be tempered by a more well-rounded, internatifocus (what we would now term
today ‘civil society’), to foster progressive edtioaal development and to ensure the
maintenance of peace and goodwill among nationis. décision resulted in the creation of

the World Federation of Education Associations (\XEvith the following stated purpose:

To secure international co-operation in educatiendérprises, to foster the
dissemination of information concerning the progreseducation in all its forms
among nations and peoples, to cultivate internatignod will, and to promote the
interests of peace throughout the wafld.

Of course, the concept of education itself was lgardw, nor was the concept of research in
education, but what the founding of organizatioke these revolutionized was the need to
consider non-political, intercultural educationatialevelopmental innovations, and also to

consider what impact these innovations could hawvthe lives of children.

There was also the need to consider how to impléeswah a vision, as it was not a
vision shared by all. On the one hand, there waatgptimism that the creation of non-
governmental educational forums would enhance dharecement of intercultural
understanding and education. On the other hantk thas the reality that each country

maintained its right to design and implement ith)@ducational programs necessary to serve

%6 Sylvester, Robert, “Mapping International Educatid Historical Survey 1893-1944,” ifournal of
Research in International Educatioh:1 (2002): 90-125.

" Henry Smith, “The World Federation of Educatiorsésiations,” inAnnals of the American Academy of
Political and Social Scienc@34 (1944): 107-112.
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its own societal needs. This discord in educatiersbn, and the additional need for
financial backing to implement any resource devalept, forced the IBE to open its doors
to government memberships under the stipulatiot) #saan organization, it would remain at
arms-length from specific or partisan politicalerierence. This allowed the IBE to continue
to act on its two primary directives: to collectarmation concerning existing private and
public educational systems, and to perform andigluleixperimental and statistical
educational research. In addition to this, in 1884IBE began the first of an ongoing set of
annual International Conferences on Education (&8)coordinate the independent work

of the various Ministers of Education.

Although the ICE did not take place during World Miain 1942 (under the threat of
totalitarianism), the participating members held @onference of Allied Ministers of
Education (CAMEY’ to regroup and reform the educational systemsetkiated prior to the
devastation of the war. This time, however, thesemsus of those participating in CAME
was to make a concerted effort to found a trulgnmational approach to ensure that
progressive, intergovernmental educational ideaddvpersevere. To achieve this end, the
IBE ultimately joined forces with the United Nat®B&ducational, Scientific and Cultural
Organization (UNESCO) to establish an ongoing fofandebate between political
agencies, intergovernmental and non-governmengalnizations, researchers, educators, and

anyone interested in the promotion and advanceofent institution of education designed

%8 For information about the ICE visit their website
http://www.ibe.unesco.org/International/ICE47/erblindex ICE47.htm

%9 Fernando Valderrama, History of UNESC@Paris: UNESCO Publishing, 1995). Available onlate
http://www.ibe.unesco.org/International/ICE47/esblindex ICE47.htm
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to recognize that “since wars begin in the mindmen, it is in the minds of men that the
defenses of peace must be construct®@learly, education in and of itself can be both a
positive and a negative influence on a societyyas demonstrated by the destructive
influence that a highly educated society like Gerynlaad on the world around that time.
With this in mind, the founders of UNESCO were éalréo point out that the peace they
were interested in building was not a concept aicpeat all costs but a concept of peace
derived from the intellectual and moral unity oftrenkind, the kind of unity that the newly

establishedJniversal Declaration of Human Righfg DHR) exemplified.

The UDHR is a set of thirty Articles that the Geadekssembly of the United Nations
adopted in 1948 and proclaimed as both morallyyasise and, one day it hoped, legally
binding. The purpose of this declaration was t@gaize formally “the inherent dignity and
equal and inalienable rights of all members oftthman family.®* The foundation of this
declaration was the desire to promote freedomicpisind peace in the world. With this hope
in mind, the founding signers of this declarati@hdwed that it was possible to establish and

maintain:

A common standard of achievement for all peoplesainations, to the end that
every individual and every organ of society, kegpns declaration constantly in
mind, shall strive by teaching and education tonmte respect for these rights and
freedoms and by progressive measures, nationdhgrdational, to secure their
universal and effective recognition and observahoth among the peoples of
Member States themselves and among the peopleitdries under their
jurisdiction®?

80 UNESCO, Constitution of the United Nations Edumadil, Scientific, and Cultural Organization, (admbbn
16 November, 1945), preamble.
®1 United NationsUniversal Declaration of Human Rightadopted on 10 December, 1948), preamble.
62 :
Ibid.
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As a human rights instrument designed to provide@adard to which the actions of
individual countries can be held to account, theHBRDprovides several broad areas for
consideration. Each area stipulates the kind abactecessary to promote things like: a
sense of security; the need for due process, Yipantd equality; the importance of political
participation; and finally, for those who are ureat® provide for themselves, the provision

of social welfare.

The desire to formulate one comprehensive documdmnth addresses each of these
areas collectively, represents an important refer@of two key ideas which have been
debated throughout history. The first idea comemfthe belief that, because we belong to
the group known as human, we are distinctive. Boersd idea builds on this to suggest that,
because we have this distinct nature, we are somdbserving of entittements and are duty-
bound to respect the entitlements of others. Heslly, this belief in our distinctive nature
and our sense of entitlement was derived primé&mgn two identifiable sources: the
spiritual or the natural. Throughout history, opp@ach has alternately dominated the other
but both points of view rests on the idea that ammeshow acquired or we naturally possess
certain characteristics essential to our humaaity, that these characteristics require certain
kinds of action, protection and provision. After WiY¥many felt that accepting either divine
or natural justifications were no longer sufficieeasons to promote adequately these human
entitlements. What the UDHR represented was a pssgysn from the belief that our
authority for social action comes from either aimivor a natural underpinning, to the belief

that it is up to each of us to come togetioeconstruct andconsent tplegitimate social
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structures. It would be important to ask, howewdry the founders of the UDHR felt the
need to recognizeumanrights when there were already many laws for tloéggtion and

promotion of the rights of the citizens of indivaicountries?

During the creation of the UDHR, there was a dasifeighlight certain human rights
believed to exist prior to national law or positiee. This was highlighted because it was
believed that only a notion dumanrights could address and protect the person asnain
being independently of all external attachments fights and laws which each individual
country establishes represent the social agreemgizens of a particular country make with
each other and the social conventions to whichete@gizens should abide. If an individual
legitimately has any of these rights, it is usuégause that individual has participated with
others to come to an understanding about what immelaam and what others have to do in
response to that claim. A complementary notion pbsitive law helps to enforce these
claims when either side fails to comply. What tberfders of the UDHR were also interested
in establishing, however, were stipulations forsgacases where an individual’'s own
government or societal arrangements fail to adhanindividual’s behalf. Theirs was an
enduring promise for all of humanity, not simplyrggaular sub-groups. As Micheline Ishay

has noted:

“Never again!” was the rallying cry of Jews and taummights activists after World
War Il. The Nuremberg trials (1945-1946) and thé&yiotrial (1946), in which
former Nazi and Japanese leaders were indictedrisadas war criminals by an

8 Orend (2002), chapter 8 “Twentieth Century anddely; See also Micheline R. Ishajhe History of
Human Rights: From Ancient Times to the Globalmattra(Berkeley: University of California Press,
2004), chapter 4 “The World Wars: The Institutionation of International Rights and the Right tdfSe
Determination.”
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international military tribunal, vindicated the pecuted. They also set a new
precedent in international law, namely that no eviesther a ruler, a public official,
or a private individual, was immune from punishmieam war crimes?

While the UDHR represents one of the most comprakierstatements of human rights and
one of the most persuasive devices for the pratectf individuals from the aggressive or
inappropriate actions of governments, some dissenteygested that two important areas
still needed further reflection: 1) the rights afldren; and 2) the divisive debate between

liberty rights and welfare rights.

For those interested in the rights of childrenirtbencern was reflected in the fact
that there were only two Articles dealing specificaith children in the UDHR. Article 25
(2) notes the need to recognize that both womenh@ns in particular) and children are
entitled to special care and assistance. Articlél6&tatesEveryone has the right to
education. Education shall be free, at least ingf@mentary and fundamental stages.
Elementary education shall be compulsory. Techraaal professional education shall be
made generally available and higher education shelkqually accessible to all on the basis
of merit® While advocates of children’s rights did not déingt these two Articles were a
big improvement on the GDRC, for example, theytledt UDHR failed to deal sufficiently
with the rights of children. As a tool for adulissis effective because adults usually have an
official and immediate relationship with their gomments. In the case of children, however,

the UDHR does not directly protect them in the sarag because children generally have a

® |shay (2004), 218.
% United NationsUniversal Declaration of Human Rightadopted on 10 December, 1948). Available online
at http://www.udhr.org/UDHR/default.htm
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relationship with their parents, which is priorthe one they share with their government.
This is reflected in Article 26 (3) of the UDHR, wh suggestsParents have a prior right to
choose the kind of education that shall be givethéar children Recall the work of
Eglantyne Jebb, however, who suggested that, wbeergments fail to protect adequately

the rights of their members, it is often the cheldmwho suffer the most.

To address this need to protect children to theesdegree as adults, there was a move
to adopt a nevDeclaration of the Rights of the Chif®RC)*® in 1959, as a more
comprehensive version of the previous Geneva Detader written by Jebb. One of the
advancements to children’s rights found in thiswdoent is the need to recognize the child’s
right to an identity found in Principle 3. That ike child’s right to a name and a nationality
from birth, which may be tied to the child’s paerttut which represents the child directly.
Further to this, Principle 7 of the DRC builds ugoticle 26 of the UDHR not only by
recognizing the child’s right to receive free amdnpulsory basic primary education (as the
UDHR does) but also by stipulating clearly why lmayaccess to free and compulsory basic
primary public education is essential to the depelent of the whole child. Where the
UDHR emphasizes the need to recognize educatian assential tool in the development of
the human personality and for the promotion of pestd toleration among nations and
social groupings, the DRC develops further the tth@&any education to which a child is

exposed must be in the child’s best interests dls we

 UN General AssemblyDeclaration of the Rights of the Chi{groclaimed by General Assembly resolution
1386 (XIV) on 20 November, 1959), preamble. Avdigabnline atvww.unhchr.ch/html/menu3/b/25.htm
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The child is entitled to receive education, whibhalsbe free and compulsory, at least
in the elementary stages. He shall be given anatidumcwhich will promote his
general culture, and enable him on a basis of eqp@drtunity to develop his

abilities, his individual judgement, and his seafmoral and social responsibility,
and to become a useful member of a society.

The best interests of the child shall be the gugjdiirinciple of those responsible for
his education and guidance; that responsibility iiethe first place with his parents.

The child shall have full opportunity for play aretreation, which should be directed
to the same purposes as education; society anét @uthorities shall endeavour to
promote the enjoyment of this rigt.

The inclusion of the child’s right to have an idgntand a more comprehensive statement of
the child’s right to access and benefit from ancation which addresses the child as an
individual, was refined even further in 1960 by #umption of th&Convention Against
Discrimination in EducatiofCADE).?® This document added to the DRC not only the need
to address overt discrimination but also the negatémote equality of opportunity in
education. While parents retained the pragmatidlpge of primary responsibility for their
children, what the DRC (combined with the CADE)enéfd was the first significant
statement of the child’s right to be treated with same respect and consideration as any
member of the human family. The advancements mgadleebUN in general, and UNESCO

in particular, successfully shifted Jebb’s geneaalcern for humankind'sesponsibilities

toward children to the establishment of a formal and sjgestatement on thevelfare and

7 UN General Assemblypeclaration of the Rights of the Chi{cesolution 1386 (XIV) adopted on 20
November 1959), Principle 7, paragraph 1.

% UN, Convention against Discrimination in Educatitadopted on 14 December 1960 by General Conference
of UNESCO, entry into force 22 May 1962). Available line atwww.hri.ca/uninfo/treaties/14.shtml
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rights of children. Increasingly, children were beingrsas independent rights-holders in

their own regard.

With regard to the divisive debate between libeigirts and welfare rights, it was
determined that the comprehensive nature of the Rbddjuired two separate documents
and committees, which could individually developl gamomote either rights which favour
the choices people make, or the benefits which lpeame entitled to clairff, Some of the
thirty articles of the UDHR encompass the tradiilocivil and political rights found in many
of the previous documents dedicated to basic ridgjkestheEnglish Bill of Rightsthe
American Declaration of Independencoe theFrench Declaration of the Rights of Man and
of the CitizenAll of these documents were created based oadkieowledgement of a
universal right to self-preservation and to equa¢fiom from the interference of others in
achieving this claim. Where the UDHR distinguishisslf, and where some of the criticism
aimed at it comes from, is the additional inclusidrthe need to consider economic and
social standards. For some, this addition was assaey requirement of being a free human
being, as noted in the stipulation found in resotué21 of the UN General Assembly which
suggests that “the enjoyment of civic and polititaedoms and of economic, social and
cultural rights are interconnected and interdepentf@ For others, however, such a
stipulation is a direct violation of the freedomwabich all human beings are entitled. This

difficulty of the UN to achieve consensus on thepscof the UDHR, led to a more

69 James NickelVlaking Sense of Human Rigia¥ edition(Malden, MA: Blackwell Publishing, 2006), 14-17.
Y UN GeneralDraft International Covenant on Human Rights andamees of Implementation: Future Work
of the Commission on Human Rigfrssolution 421 (V) adopted on 4 December 1950).
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comprehensive set of bundled rights calledithernational Bill of RightgIBR). This set
included not only th&niversal Declaration of Human RightsDHR 1948), but the
International Covenant on Civil and Political Rigi{tCCPR 1966) and thiaternational

Covenant on Economic, Social and Cultural RighBESCR 1966) as wel:

While all three pieces are critical components imithe debate on human rights, it is
a common view (especially in the English-speakimgld) that the civil and political rights
found in the ICCPR are more familiar, and perhapsenessential, to defenders of human
rights. Historically referred to dsst-generationrights, these liberty rights typically relate to
self-determination and include rights to freedonthafught and expression, freedom to
peacefully assemble or associate with others of gaun choosing, freedom to participate in
political activities, security of the person, duegess rights, freedom of religion and
freedom to be in possession of property. The seeoea incorporates the remaining
economic and social rights as outlined in the ICRSRBistorically referred to asecond-
generationrights, these welfare rights typically includehig to recognition of equality,
freedom from discrimination, adequate standardwioig, health care, and education. These
rights also typically involve the positive actican@ often resources) of others, leaving some
to conclude that they are merely social benefitserathan rights proper. In the specific case
of a right to education, the standard assumptieegn that education should be viewed as

a social welfare right which either the parentgher state (or even the church) are obliged to

" Orend (2002), 27.
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recognize and support, when it is feasible for themo so’? This assumption is reflected in
the traditional placement of education within tla¢egory of social benefits. The next section
considers this traditional division to reflect ohyit is common to view the right to
education as a social benefit, and whether thisiemg classification remains a warranted

claim.

1.2.Education as a Second-Generation Right

Within the traditional debate between liberty arelfare rights, there are thddevho
suggest that we are compelled to ascribe and redpetberty rights stipulated in the
ICCPR ashumanrights because they accord with certain comimamanattributes, namely
the idea that individuals are small-scale sovereattitled to the freedom to act without the
interference of others. Individuals, who hold tpasition, focus on the protected choices that
the recognition of these human rights can providhat is, they focus on the entitlements
which we each have to a protected sphere for mdkaegchoices. This protected sphere
grants us the personal freedom and autonomy to clakees about what is in our personal
best interest, implying the correlative duty thettess will abide by that claim and not
interfere with its realization. Individuals who aegfor this reciprocal relationship suggest
that recognition of a set of liberty rights, inclngd the right to freedom, to equality of

opportunity, and to political participation is safént to protect this personal space. Any

"2 Douglas Hodgsonfhe Human Right to EducatigAldershot: Dartmouth Publishing Company Ltd., 1990

3 For example, M. Cranston, “Human Rights, Real @nfposed,” in D. D. Raphael (e@9litical Theory and
the Rights of MaijLondon: Macmillan, 1967) and M. Cranst&dhat are Human RightgRondon: Bodley
Head, 1973).
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notion of human rights beyond these brébdrty rights — like the right to health care or
social security for example — while nice to hagsjependent on coercive social structures
necessary to collect and manage the resourceseddar these rights, and therefore should

be considered secondary social benefits and nlatisrjgroper.

On the other hand, there are th8seho suggest that we are compelled to ascribe to
and respect the socio-economic rights stipulatederiCESCR akumanrights because
there is an undeniable link between certain mdtebgects/resources and a minimally decent
life. Individuals, who hold this position, focus tre protected interests which the
recognition of these human rights can provide. Thahey focus on the entitlements we
each have to the direct provision of concrete hendthese protected interests grant us the
personal well-being to live a minimally decent Jiféith the understanding that others will be
able to do the same. Individuals who argue foribligtionship suggest that, to be a fully
functioning member of the human family, it is nesy to recognize not only a minimum
set ofliberty rights, but also a minimum setsdcial rights: including the right to freedom
from discrimination, an adequate standard of livisgd health care. Any notion of human
rights which does not incorporate these rights walvitably neglect those who are most in

need of having their rights respected.

When the rights of children are added to this poéar debate, as in the case of a right

to education, it has been traditional to assume biezause children are not direct rights-

4 For Example J. NickeMaking Sense of Human Right€ &d.(Oxford: Blackwell Publishing, 2006); B.
Orend,Human Rights: Concept and ContéReterborough: Broadview Press, 2002); H. SBasjc Rights
2" ed. (Princeton: Princeton University Press, 1996).
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holders, their rights necessarily fall into theeggtry of rights as protected intereSts.
Children, after all, usually are not sufficientlsepared to make major life choices. The
preamble of the DRC, for example, states that veeilshrespect children’s rights because
mankind owes to the child the best it has to.divéight of this document, to suggest that a
child is a rights-holder is to suggest that thedcis entitled to the direct provision of certain
concrete benefits which adults are obliged to mtevirhe further claim in Principle 7 of the
DRC, which stipulates the child’s right to educatics to suggest that the child has an
interest in having an education, which is so imguairto him that others are obliged to
provide him with itregardlessof whether he believes or understands that itgsa thing to
pursue. While such a claim is better than no climll, do children automatically have a
right to basic public education simply by virtueibeing in their best interest? Chapter 2
will examine more closely the position held by opents of officially sanctioned rights for
children who believe that, even if we did have casgionate reasons to protect a child’s
right to free and compulsory education, the indl@acost which such a social benefit entails
make it challenging to move beyond benevolencetimaealm of human rights. The rest of
this section, however, considers this standardnagBan that education should be viewed, at

least minimally, as a social right.

To begin, it is common to assume that the intali@cimmaturity and inexperience of

children leave them unprepared to make the kingeefonal life choices adults can make.

> David Archard Children: Rights and Childhoog.ondon: Routledge, 1993); John Eekelaar, (1992§"‘T
Importance of Thinking That Children Have Rights,'International Journal of Law and the Famiby
221-235.

44



Until children are capable of independent actibig assumed that others must stand in as
temporary rights-holders to act on their behalfidht of this notion, the ICESCR promotes
the care and education of children as a sociabrespility. This document suggests that is in
the best interests of children to have an educatiaevelop the intellectual maturity and
experience necessary to become fully participatiegnbers of society. Similarly, it is in the
best interest of a society to have a social sysiteetyding public education, which can
develop citizens who are capable of fully partitipg Given the level of resources required
to deliver an adequate educational experiencendefs of the ICESCR suggest that the state
is often in the best position to stand in on beb&tthildren to determine both the distribution
and the content of education for that end. Idealyidren who are in a position to claim this
right to education can ultimately become adultsabégp of understanding their role in
society. To this end, Article 13(2) of the ICESCRaaulates both the need to provide free
and compulsory basic primary education, and as regogl opportunities as possible to
access a more complete education which is dirgotéte full development of the child’s

potential.

Similarly, it is believed that those governmentwlcognize and promote the right
of every child to a free and compulsory basic pryreducation will reap the benefits of
having a skilled workforce and active citizenry. fhas end, Article 14 of the ICESCR
addresses the concern that some under-developattieswill automatically be unable to
secure compulsory basic primary education. Accgrtiinthis Article, the element of

compulsion is necessary, not to penalize direbibgé countries who are incapable of
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fulfilling this treaty, but to highlight the non-@ipnal, interdependent nature of basic primary
education. This Article is meant to highlight théngiple that a child is entitled, regardless of
nationality, sex, race, religion, or economic statua free basic primary education.
Moreover, it is the responsibility of each partadipg member country to secure this right —
either through their own local resources, or byuseg international assistance and
cooperation. Therefore, while immaturity and inexgece are obvious barriers for children,
the inclusion of a social right like education e iCESCR is an important step for children

to become rights-respecting individuals.

A second reason the defenders of the ICESCR sufyesie promotion of the right
to education as a fundamental social right concégrasinique relationship which exists
between adults and children. It is a common, aedypnably correct, view that parents
usually play a significant role as primary caregsvand teachers in the adult/child
relationship. The ICESCR acknowledges this uniglegionship carefully by maintaining
that, although children have rights, it is the pgégevho maintain the primary responsibility
to recognize and realize these rights. Article 2)3of the ICESCR carefully acknowledges,
however, that in the specific case of the chiltitrto education, the parents must be seen as
partners and not as executive directors. This Wertitaintains that there is a unique
relationship between parent and child, but stiggahat the kind of education which will
develop the child’s potential fully, must progresdy embrace both the familial values and
the values of the society to which the child bekrand in which the child will ultimately

have to become a fully participating member. Thaesfwhile parents are essential to the
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development of children, the promotion and protectf a right to education highlights the

interconnected nature of the relationship betwaerchild, the parent/educator, and the state.

Finally, the move to incorporate education in tBESCR as a fundamental social
right to which all children are entitled refleckeetneed to deal more aggressively with the
sizeable problem of childhood vulnerability. Eaday millions of children suffer from
neglect, abuse and poverty. In particularly difficituations, they are also vulnerable to
slavery and armed conflict. Even in countries wikese extreme circumstances are not
obvious, it is believed that children who do nottgschool are vulnerable to life choices
which are not conducive to their full developmétomoting education as a fundamental
social right is a natural consequence of the comamahcorrect assumption that we have
certain duties towards children to compensate twerthese inherent vulnerabilities. Onora

O’Neill, for example, has suggested:

Children are more fundamentally but less permapegrverless; their main remedy
is to grow up. Because this remedy cannot be aetieapidly they are peculiarly
vulnerable and must rely more than other poweessps on social practices and
institutions that secure the performance of othelnigations’®

The ICESCR’s claim that the right to education faradamental social right represents this
need to secure the commitments of adults to coaettehildhood vulnerability. Article 13

(1) commits adults to recognize that until childr&ve acquired enough skills and resources
to develop their own sense of self, they are eutitb an education. To complement this,

Article 13 (1) also emphasizes that, by recognizimg fundamental right, not only will the

® Onora O'Neill, (1988) “Children’s Rights and Chiéh’s Lives,” inEthics 98 (3), 463.
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child’s own sense of self be developed, but th&dhsense of human rights and

fundamental freedoms will be developed as well.

For many, the ICESCR represents an important amghcehensive international legal
commitment to the provision of economic and socmalsiderations necessary to ensure the
possibility of a good life for all members of therhan family. It also represents an important
human rights document which builds on the beliat #dl human rights are universal,
indivisible and interdependent. In the case ofgrecific right to education, for some like
Kenneth Henley for example, the ICESCR offers gypssive statement of the kind of
educational considerations necessary to represdrmratect the interests of the three main

stakeholders in this debate: the child, the paramd the state:

The state can best exercise this ultimate authasiparens patriady supporting the
immediate authority of parents over the early arfidrimal education of children, and
by requiring schooling under strong licensing pstiis which protect the maturing
child’s right to grow into an independent adulteTgrivacy of the family fosters the
continuing intimate relationships so essentiahwahild’s well-being, while the
school’'s openness establishes the older child mitre larger society.

Thus, Henley recommends that, while it is essetdiabcognize that children are members
of the human family entitled to the same kind a&pect and concern as any member, giving
them rights is not a matter of stipulating a blardenial of the protective role that adults
(and parents in particular) must play. For Hentiycuments dedicated to human rights

should satisfy the interests and protect the liegidf the child, the parents and the state, and

" Kenneth Henley, “The Authority to Educate” in OiNend Ruddick (edsHaving Children: Philosophical
and Legal Reflections on Parenthoftew York: Oxford University Press, 1979), 263.
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the ICESCR is a positive document which stipulséiah why adults should have a restricted
authority to educate children, and why childrenuidtidnave restricted influence over their

own education.

Others contend, however, that focusing on the tigliducation in this way provides
both the child and the state with certain libertlest might cause unnecessary harm or
disadvantage. Defenders of the home-schooling mewgrfor example, have defended the
parents’ fundamental right to direct and manage thven children’s education because it is
only the parents who can legitimately understandtwhin the best interests of their
children’® Many reasons are offered for this position butsnsignificantly, parents want to
have the right to choose an education which ifoased on secular, pluralistic values, or
narrow political ideologies, for example. They wanteducation for their children which

protects and reflects their own values and beliefs.

Defenders of children’s rights and the ICESCR, havehave suggested that, unless
there is a specific statement of the boundarieshvpiovide for the rights of children and
limit the paternalistic powers of others, the rgybt children in general, and their right to
education in particular, will always take a secagdale in rights deliberations. That is,
when a bilateral parent-child relationship is fanegliover a broader trilateral one, there is a
greater chance that the more powerful party withdate the weaker. While parents (like
those interested in home-schooling) believe they #re offering their children both what

they need and what is in their best interests ¢wgmt them from making unwise or unsafe

8 Tamar Meisels, (2004) “Home-Schooling: The Righthoose,” insrael Affairs10 (3): 110-137.
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choices, they neglect to acknowledge that everyohkely to make unwise or unsafe

choices occasionally. It is difficult to demarcttte boundary between the need to protect the
innocence and inexperience of childhood, and tleel ne allow children to learn from their
own mistakes. The ICESCR is a document which attemnopaddress this problem of
demarcation by recognizing that it is essentiatiierchild’s own growth toward
independence that certain limits be placed on ettieeparent’s, or the state’s, paternalistic

denials of liberty?

Recall the response to the stipulation found ioltgon 421 of the UN General
Assembly, which suggested that the enjoyment o€ @wad political freedoms are
interconnected and interdependent with economakand cultural rights. For supporters
of social rights, such a stipulation is a necessagyirement of being a free human being. On
this account, the ICESCR represents an appropgeigé commitment made by the
participating members to defend and protect bathatitonomy and the social security of
each of their members. For libertarians, howesech a stipulation is a direct violation of
what it means to be a free human being. On thiswadg¢while it may be possible for the
defenders of social rights to suggest that haviright to education is in the best interests of
its members, the level of external interferenceiliregl to support this claim make it an

untenablehuman rightsclaim. At most, it is for them a claim to sociatiare or charity.

9 Laurence Houlgate, “Children, Paternalism, anchRigo Liberty,” in Onora O’Neill and William Rudck
(eds.)Having Children: Philosophical and Legal Reflectioon Parenthoo@New York: Oxford University
Press, 1979): 265-278.

50



In the interest of the importance of their own fiosi, and to avoid this persistent
polarization, many defenders of children’s righegided that this traditional division
between social rights and liberty rights was owdatnd unhelpful. They decided to create a
new document, th€onvention on the Rights of the Ch{@RC), to develop a more inclusive
language, which incorporates contemporary groupfiggghts including rights that provide
for a child’s basic needs, rights that protectigddinom harm, and rights that allow a child to
participate in decisions which will ultimately afteher life. As Thomas Hammarberg has
suggested: “The division between economic andipalitights has plagued UN discussions
on human rights; [a division that] is not reflectadhe Convention on the Rights of the

Child.”®° The next section considers the significance &f shift in human rights language.

1.3.Beyond Simply Valuing Education

The previous section considered the traditionaltigat a right to education is a
social benefit which societies should strive, t® best of their ability, to recognize and
support through official channels. For many, pa@ssible to justify this traditional view
because it seems obvious that having a right toaohn is in the best interests of both the
child and the society of which the child is a membéoreover, children need the protection
and guidance adults can provide until such timettiey become capable of rational
decision-making. For others, however, such a viewanly work when there are already

official channels in place to recognize and suppgmthuman rights project — what about

8 Thomas Hammarberg, (1990) “The UN Convention @nRfghts of the Child — And How to Make It Work,”
in Human Rights Quarterjy12 (1): 97-105.
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those many situations where children are not irctimepany of caring, capable adults? This
section considers the more recent view which sugdkat, while recognized legislative
channels provide an important legal guide for tfavision and distribution of social goods
like education, such a guide requires additionppstt to recognize the same right to
education for all, regardless of existing socialstures® On this view, it is not enough to
recognize the legal rights to which children arstlen; sustained consideration needs to be

given to the moral rights children are entitlecagowell.

Twenty years after the creation of the DRC, the G&heral Assembly convened
again to discuss why, despite their best effohigdieen were continuing to suffer needless
and undue harm. In 1979, to mark th& 2@niversary of the DRC, the UN proclaimed the
International Year of the Chil’YC). A notable difference between this proclammatand
previous attempts to focus the world’s attentiorcbitddren was the shift from both the
humanitarian vision of Jebb and the welfarist visid the DRC, to a focus simply on
children® More specifically, there was an interest in un@erging the child as slave, the
child as prostitute, the child as disease carier child as student and, unfortunately, the
child as invisible. Although largely a symbolic aitte IYC was instrumental in much the
same way that JebbGhildren’s Charterwas in bringing the rights of children to the
forefront of international debate. As with Jebbsxter, this ‘purely symbolic’ gesture to

recognize children internationally also resonafédds time, however, the focus was not only

81 Philip VeermanThe Rights of the Child and the Changing ImagehifdBood(Dordrecht: Martinus Nijhoff
Publishers, 1991).

82 Michael Jupp, (1989) “The International Year df @hild: Ten Years Later,” iRroceedings of the Academy
of Political Science&7 (2, Special issue on Caring for America’s QOfafg: 31-44.
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onthe rightsto which children are entitled; there was a coteckeffort to bringhe voicef

children to the forefront as well.

In 1924, the aim of the GDRC was to encourage menamen to declare and
accept as their dutjrat mankind owes to the Child the best that it ioagive®® In 1959, the
aim of the DRC shifted to call upon parents, meth\®omen, and public authorities to
recognize children’s rights so that the chmdy have a happy childhood ajmday] enjoy for
his own good and for the good of society the rigimis freedoms set forff The intent of
supporters of such documents shifted again wheaexisting DRC transformed into the
Convention on the Rights of the Chi@RC) to develop the minimum set of vitally needed
considerations that should be granted to any iddadi including a child, as a matter of

decent treatment.

The Government of Poland, inspired by the work nfZanusz KorczdR and by the
momentum of the IYC, initiated this transformatiarthe hope that the adoption of the CRC
would be the highlight of the IYC. Dr. Korczak, aqaiatrician, children’s author and
orphanage directBtwas a pioneer of the notion that children are mutwous beings with

needs, interests and rights. Although his life ehmagically in a gas chamber in Treblinka in

8 League of Nationsgzeneva Declaration of the Rights of the Child d?4@dopted on 26 September, 1924),
preamble.

8 UN General Assembly)eclaration of the Rights of the Chi{droclaimed by General Assembly resolution
1386 (XIV) on 20 November, 1959), preambile.

8 Janusz Korczal\vhen | Am Little Agaiand The Child’s Right to Respettans. E. P. KulawiefLanham:
University Press, 1992), originally published 1@2&l 1929 respectively; Janusz Korczdkw to Love a
Child Trans. Hatif Al Jinabi (UNESCO, 2002).

8 Adir Cohen The Gate of Light: Janusz Korczak, The Educatod, \Aftiter Who Overcame the Holocaust
(Rutherford, NJ: Fairleigh Dickinson University Bsg 1994).

53



1942, the Polish Government developed the firdt dfeghe CRC, in honour of his vision
that children are rights-holders, who not only rieggare and concern but who have rights
and interests which must be respedfetihe Polish Government also felt a great need to
honour the more than two million Polish childrenonkere displaced or who lost their lives

needlessly to Nazi persecution and medical expetatien during WWIE2

From this first draft by Poland, a broad-based catemincluding — government
representatives, agents from the United Nation$ idigmmissioner for Refugees (UNHCR),
the International Labour Organization (ILO), theitdd Nations Children’s Fund (UNICEF)
and the World Health Organization (WHO) — conveardually (over a ten year time-frame)
to develop and refine the Polish document intdfithed document, which ultimately the UN
General Assembly adopted as the CRC on Novemberd83. This time, the aim was an
appeal to the world to ensure that each chifdllg prepared to live an individual life in
society, andis] brought up in the spirit of the ideals proclaimedhe Charter of the United
Nations, in particular, in the spirit of peace, dity, tolerance, freedom, equality, and

solidarity.®

It is important to note that, in addition to viegithe child as a rights-holder rather

than dependent, the creation of the CRC was patarfger movement to fine-tune the

87 UN, Legislative History of the Convention on the Rigiftthe Child volumes 1 and 2 (New York: Office of
the United Nations High Commissioner for Human Rsg007). Available online at
http://www.ohchr.org/english/about/publications/digstory _crcl.pdf

8 | awrence LeBlan@he Convention on the Rights of the Child: Unitedidhs Lawmaking on Human Rights
(Lincoln: University of Nebraska Press, 1995).

8 United NationsConvention on the Rights of the Chiiiopted on 20 November, 1989), preamble. Avaglabl
online athttp://www.unhchr.ch/html/menu3/b/k2crc.htm
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language of rights in general. For example, it ivageved that the concept of civil and
political rights, on its own, was lost on childreecause children do not share the same direct
relationship with their government as adults. Althb more in tune with theeedsof

children, it was also believed, that the conceptamlio-economic rights alone did not
adequately deal with the child asiadependentights-holder. As Jaime Sergio Cerda has
pointed out, for example, for a country like Polamdvas particularly important that the

civil, political, social, cultural and economic hig of children be balanced sufficiently given
“the historical problem of the separation of chéidifrom their families® during various

wars. Eugeen Verhellen has also remarked on thermus examples which exist to suggest
an evolution in the interpretation of the childseal to be seen &sthan object of protection
and as an independent rights-holtfehmong his examples, he includes the input to tRE€C
from the European Charter for Children’s RightsjcllstatesChildren must no longer be
considered as parents’ property, but must be ressghas individuals with their own rights
and need$? And, as Lawrence LeBlanc has commented “[T]he e articles of the
Convention on the Rights of the Child reflect thisw” way of thinking because they affirm
a broad range of civil, political, economic, soceid cultural rights while making no formal

distinctions among then?¥No longer was it acceptable to organize humartsigtio the

% Jaime Sergio Cerda, (1990) “The Draft Conventinritee Rights of the Child: New Rights,” Human
Rights Quarterlyl2 (1): 115-119.

%1 Eugeen Verhellen, “Changes in the Images of thiklClthapter 7 in M. Freeman and P Veerman (etlse
Ideologies of Children’s Right®ordrecht: Martinus Nijhoff Publishers, 1992): 99-

%2 Council of Europe, Parliamentary Assembly:'®tdinary session: Recommendation 874 (1979) on a
European Charter of the Rights of the Child.

% LeBlanc (1995), introduction.
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polarized categories of negative civil-politicajiiis and positive socio-economic rights; new

categorizations emerged, like Thomas HammarbehgéetP’s of children’s rights:
Provision— the right to get one’s basic needs fulfilledb+dxample, the rights to
food, health care, education, recreation and play.
Protection— the right to be shielded from harmful acts agtices — for example, to
be protected from commercial or sexual exploitatfghysical or mental abuse, or

engagement in warfare.

Participation— the right to be heard on decisions affecting soein life®*

This fits into the more general classification ights, offered by Jack Donnelly and Rhoda

Howard, into groups that represent:
“Survival” rights, which guarantee individual exdstce: rights to life, food and health
care.

“Membership” rights, which assure one an equalglacsociety: family rights and
the prohibition of discrimination.

“Protection” rights, which guard the individual &gst abuses of power by the state:
rights tohabeas corpuand an independent judiciary.

“Empowerment “ rights, which provide the individwaith control over the course of
his or her life, and in particular, control oveo{merely protection against) the state:
rights to education, a free press, and freedonssdaatior’”

As already mentioned, the CRC, through much dediixan and public consensus-building,
made available a minimum set of vitally needed m@rations which should be granted to

any child as a matter of decent treatment. By ipoa@ting these more contemporary

% LeBlanc (1995), xviii. Taken from Thomas Hammath€1.990) “The UN Convention on the Rights of the
Child — and How to Make it Work,” iluman Rights Quarterl§2: 97-105.

% LeBlanc (1995), xviii. Taken from Jack DonnellydaRhoda E. Howard, (1988) “Assessing National Human
Rights Performance: A Theoretical Framework,Haman Rights Quarterl§0: 214-48.
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groupings of rights into the CRC, children werenfiaily recognized as both objects of

protectionand as independent rights-holders.

To begin, the preamble of the CRC maintains thditicanal and commonsense view
that the child’s situation is one of needing spesadeguards and care, including appropriate
legal protection due to physical or mental immaylior perhaps even exceptionally difficult
living conditions. In addition to this, Article 3yhasizestn all actions concerning
children, whether undertaken by public or privateial welfare institutions, courts of law,
administrative authorities or legislative bodielsetbest interests of the child shall be a
primary considerationSo, first and foremost, the CRC is a documenteored with acting

in the best interests of the child.

In regards to the child’s education, one of the tndogct and most widely cited
statements regarding the right to education ischa28 of the CRC. Like Principle 7 of the
DRC and Article 13 of the ICESCR, this Article stiptes the right of all children to free,
compulsory, basic primary education, and it stifgddahe responsibility of the States Parties
to recognize this right. In addition to the neegtovide a basic minimum education, this
Article also encourages States Parties to makéadaifurther educational options so that
the full potential of the child can be developetthdugh not as comprehensive as Articles
13 and 14 of the ICESCR, there is also the suggestiat the most effective educational
approach is one which embraces international catiparand resource sharing, while at the
same time emphasizing the importance of reguland#ince and continuous studies. To

achieve this end, Article 28 recommends the needrfeducational environment built and
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administered on a public foundation which respbatsan dignity and the principles

espoused by the UDHR.

Prior to the CRC, most UN documents commentingherright to education stopped
at this point. To fulfill the CRC’s goal of prepag a child to live an individual life in
society, and to do this in the spirit of the idgaisclaimed in the UDHR, however, the
creators of the CRC further suggested that twagghimere required. First, it required the
understanding of the minimum educational opportesito which a child should have access
as stated above. In addition to this, it requinediaderstanding of the aims which these
educational opportunities are intended to addeesssutlined in Article 29. According to
General Comment @f the Office of the UN High Commissioner for HumRights, where
Article 28 stipulates what educational opportusitimvernments are obliged to provide for
children, Article 29 stipulates the nature of tide@ational programs to which it would be

worthwhile for children to have secure acc¥ss.

The UN further recommends that all countries wheehagreed to participate in
recognizing the CRC, must be committed to providingeducational environment which is
child-centred, child-friendly, and empowering. Sachenvironment is necessary to shift
from the traditional parent-centred, or state-ahteducational models to one which
represents the rights of children. To do this isstmgnize, as the UN does, that a right to

education “goes beyond formal schooling to embthedroad range of life experiences and

% Office of the United Nations High Commissioner Fiuman Rights, “The Aims of Educatioronvention
on the Rights of the Child, General Comme(20d01). Available at the University of Minnesotardan
Rights online Libraryhttp://www.law.wits.ac.za/humanrts/crc/comment1.htm
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learning processes which enable children, indiVigheand collectively, to develop their
personalities, talents and abilities and to lifalband satisfying life within society® To

this end, Article 29 stipulates the importance mfhpoting and protecting an educational
environment which strives to balance the child'gigtwith the child’s familial and cultural
identity, and which strives to be directly relevémthe child’s socio-economic
circumstances. By focusing on the need to devélemliverse, evolving capabilities of each
child, Article 29 stipulates the need to recogrinéh the human dignity and the inalienable
rights of each child, and the need to establisli@ppate educational environments capable

of promoting and modeling this as well.

While Articles 28 and 29 are dedicated most diyetttleducation, four other articles
in the CRC round out the need to establish an eiduned environment that is both rights-
respecting and child-friendly. Article 2, for exal@pspecifies the importance of respecting
and ensuring the rights of all children regardigsisackground, ability, sex, or any other
factor which might distinguish one child from thexi This is a stipulation that is
particularly important when it comes to the eduwmabf girls in the developing world, and
the education of minorities in the developed woAd.already mentioned, Article 3
stipulates the best interests of the child shoelthle primary concern of all actions and
decisions which may affect his or her life. To eestinat educational decisions are made in

the best interests of the child, however, it isassary for the child to be a participant in that

%7 Office of the United Nations High Commissioner uman Rights, “The Aims of EducatiorConvention
on the Rights of the Child, General Comme(2d01), comment 3.

59



decision-making process, not necessarily as an equicipant, but as aage-appropriate
contributor. Article 5 addresses the need to consider thefsignt role parental guidance

can play in influencing the development of the @hithe family, both the immediate and the
extended community ‘family’, can and should bea#d to contribute positively to the
evolving capacities of the children that they cante direct contact with, a condition which
complements Article 6 and its stipulation that ¢théd has an inherent right to life and to
healthy development. These four Articles, in conjion with Articles 28 and 29, suggest
that, to realize the full rights a child is entitleo as a member of the human family, a holistic
approach must be taken which recognizes the intermstied nature of this convention and,

above all, the objects it specifies as necessarg thild to live a minimally decent life.

To complement the need to establish an educatenatonment that is child-friendly,
there are additional Articles which support thddhiright to an educational environment
which is also empowering. Article 12, for exam@gesses the rights of those children,
capable of forming their own views, to express ¢haews when they are relevant to
decisions which will affect them directly. In acdance with appropriate consideration of the
child’s age and maturity, children should be gitte® opportunity to participate in school
life, including involvement in the creation of sard councils, peer-mentoring programs, and
the creation of curriculum materials which are boianingful and relevant to their interests
and experiences. The CRC also recognizes thatdpawoice is a meaningless entitlement if
there is not a corresponding entitlement for ckitdireely to access information. Article 17,

for example, highlights both the importance of ast® information, as well as the
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importance of access to information that remairenaggnd flexible. Article 17 (a), in
particular, highlights the value to be gained bgamaginghe mass media to disseminate
information and material of social and cultural kit to the child and in accordance with
the spirit of Article 29Article 17 (b) maintains the desire to advandertultural
understanding and education througfernational co-operation in the production, exolga
and dissemination of such information and materiai a diversity of cultural, national and
international sourcesFinally, Article 17 (e) reinforces the importarmferecognizing that
any rights granted to children must also accountife role parents play in the upbringing
and development of their own children, and the priBlic authorities, as stipulated in their
laws, play in the protection and promotion of paldrder and national security. That is, the
CRC recognizes the role which the state must planabling children/families to develop
their own cultural identities freely and fully whjlat the same time, recognizing the role

which children/families play in the establishmehageaceful and stable society.

1.4.Implications for Policy, Both in the US and Interndionally

This chapter has described the development ofreilsl rights throughout the 20
century, with a specific emphasis on the childghtito education. At the beginning of this
century, the primary concern was directed at tspaasibility of humanity to ensure that the
immediate needs of children in desperate circungstabe taken care of unconditionally.
This interest in the plight of desperate childnemslated into an interest to protect the rights
of all children to a happy and fulfilling life, anterest which translated again into the

responsibility to promote the rights of childrenthe same set of objects (including
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education, as highlighted here) to which each idd&l, as a member of the human family,

is entitled.

From this careful consideration of the historicadgression of the rights of children, it
is possible to conclude that not only is educatiearly considered a right from which all
children can benefit, but education is@manright that is indispensable in the realization of
other human rights. This is a conclusion whichinflsenced the recent UN challenge to the
world to participate iran education revolutiowhich would see every child in school,
participating in a child-centred environment desigjto meet his or her own unique needs.
Defenders of this global action plan suggest tsembracing such a human rights-
respecting agenda, individual countries will besabl coordinate and improve international
and national efforts to provide children with thals and knowledge necessary to maximize
their personal and intellectual development whichurn, will maximize each individual
country’s social and economic returns. Moreovegytalso suggest that, by embracing the
language of rights, as outlined in the CRC, itasgble to apply rights to children in an
appropriate way. According to defenders of the CR@akes no sense to talk about the civil
and political rights children have because theyaibhave the same direct relationship with
their governments as adults do. Also, it makesamse to limit children’s rights to only those
concerned with welfare obligations because childi@have a unique status outside of
dependency — an individuality, an emerging autongsersonhood — which also needs to

be considered.

62



As Kofi Annan confidently asserts: “Education is a famright with immense power
to transform. On its foundation rest the cornerssoof freedom, democracy and sustainable
human development® To this, however, he regretfully acknowledges, ynanillions of
“children in the developing world are denied thght — almost two thirds of them girls.
Nearly 1 billion people, or a sixth of the worlgiepulation, are illiterate — the majority of
them women.* Such a powerful assertion, by the then-Secretanye@l of the United
Nations, supported by such deplorable statisticgilavseem to provide compelling reasons
for accepting education as something from wialthndividuals should be allowed to
benefit. If education can provide a stable fouratator freedom, democracy, and sustainable
human development — as Annan and the UN assed # ao many people are being denied
this foundation, who would choose not to suppaetright of all children to be educated?
After all, even those uncomfortable with the notadriully endorsing aJN-drivenhuman
right to education usually acknowledge that inishie best interests of children to have at
leastsomeform of education. Providing a more satisfying ersianding of what it means to
have access to an education is not so simple. é&muntire, providing a justification for the
stipulation, in the CRC, that basic primary edumais a fundamental human right to which
all children are entitledcgnd which governments and civil society are duty-botmgrovide,

as a free and compulsory public endeavour, is evane controversial.

% Kofi Annan, introduction tarhe State of the World’s Children 1968rol Bellamy, Executive Director
(UNICEF Publishing, 1999). Available onlinettp://www.unicef.org/sowc99/
99 i
Ibid.
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For example, Christopher Klicka and William Estraadgue that: “On February 14,
1995, war was declared on parental rights in Anaeti®® What was their concern? It was on
this day that the Clinton Administration announdieel United States would send Madeleine
Albright, acting as the US Delegate to the UN,igmghe CRC, and to send it to the US
Senate for ratification. The opposition from theeligious Right’, as noted by Klicka and
Estrada, was so overwhelmifigthat, while Albright didsignthe CRC on behalf of
President Clinton, as of 2007, the CRC still hasheenratified by the US. The US remains
one of only two countries worldwide to fail to fgtthe CRC (Somalia being the second). If
Kofi Annan is correct to declare that “the Conventon the Rights of the Child — the most
widely ratified human rights treaty in history —sénines the right of all children to a primary
education that will give them the skills they néedontinue learning throughout lifé* and
if he is correct to suggest that a solid institatad public education forms the foundation for
freedom, democracy and sustainable developmemt ttherhat are opponents of the CRC
(like Klicka and Estrada) so opposed? Why is th&CGRRen as a threat to the well-being of
children (and parents), rather than as a meansstariég greater social benefits and

securities?

199 Christopher Klicka and William Estrada “The UN Gention on the Rights of the Child: The Most
Dangerous Attack on Parents’ Rights in the Histafrthe United States,” ilome School Legal Defense
Association Special Repddovember 1, 1999. Available online at
http://www.hslda.org/docs/nche/000000/00000020.asp

191 See also T. Jeremy Gunn, (2006) “The ReligioushRémd the Opposition to the Ratification of the
Convention on the Rights of the Child,”lfmory International Law Revie0 (Special Spring Symposium
on “What's Wrong with Rights for Children). Availkbonline athttp://www.law.emory.edu/current-
students/law-journals/emory-international-law-rewiigssues-online/archives/volume-20-spring-2006.html

192 Apnan (1999), introduction.
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To begin, American objection to the CRC rests om tmain issues: the restrictions it
places on things like corporal punishment for alefdunder the age of 18; and the degree to
which it is believed to undermine both parentaleseignty in particular and American
sovereignty in general. According to opponents Kkieka and Estrada, the CRC gives
children (to their detriment) protected freedonasexpress themselves; to choose their own
religious beliefs, moral values and educationduirices; to associate with others of their
own choosing; and to privacy, such that parentsdcoe prevented from directing or
safeguarding their own children’s actions. Moreg@ecording to Klicka and Estada, the
CRC takes away parental freedom to discipline tbem children by making things like
spanking a legally enforceable offerf@They do acknowledge that ‘attempts’ are made to
bridge parental concerns with the rights of chitdwathin the CRC, but they recommend that
these concessions simply pay ‘lip-service’ to thenpcy of parents. For Klicka and Estrada,
Americans should reject the CRC, despite its wicksmh acceptance, on the basis that
Americans already have “a massive child welfaréesysn place throughout the country
a system which, they believe, will only be weakeand destabilized if the US ratifies the

CRC.

It is Klicka’s and Estrada’s belief that ratificai of the CRC by the US is too

damaging to the sovereignty of parents, too cdstiynplement, and too irrelevant to a

193 Klicka and Estrada reference the recommendatiahé@@ommittee on the Rights of the Chilidected at the
Canadian Government to take action to remove sedoof the Criminal Code, which allows corporal
punishment. The full text of the Committee’s finglinis available online at
http://www.unhchr.ch/tbs/doc.nsf

104 KIkicka and Estrada (1999).
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country which is already uniquely poised at thedbpuman development. Klicka and
Estrada argue, “the cost of ratification of the GNnvention on the Rights of the Chaladd

its subsequent implementation would be staggeriftgmurthermore, they argue that if the
US ratifies the CRC, “for the first time, Americalvhave its domestic policy subjected to
foreign control through the arbitrary whims of t@lsmmittee of Ten* Similarly, Bruce
Hafen has also cautioned that, “the CRC’s widespegaeptance seems surprisingly
uncritical — especially for a convention that irds an unprecedented approach to the legal
and personal autonomy of childretff”Hafen claims any country which accepts the CRC is
essentially “abandoning children to their right§- for example, leaving them free to make
major, life-impacting decisions about things likedion or other potentially harmful

medical treatments, in isolation and without paakativice or consent. Another opponent to
the CRC, David Gregory, encourages children’s sglitvocates not to forget the simple fact
that children are not adults and, as such, shaotlthe granted the same rights and privileges

as adults. Gregory warns:

In an over-extensive effort to raise children toladtatus, the CRC disregards a key
fundamental right of every child — the right topessible parenting, ideally by
biological parents in a stable marriage and famhjiyamic. By denying this
right/reality, the CRC’s egalitarian calculus igesed as fundamentally flawéd.

195 |bid.

1% pid.

197 Bruce Hafen and Jonathan Hafen, (1996) “Abando@hiidren to Their Autonomy: The United Nations
Convention on the Rights of the Child,”tarvard International Law Journad7 (2): 449-491.

198 Bryce Hafen, (1976) “Children’s Liberation and thew Egalitarianism: Some Reservations About
Abandoning Youth to Their Rights,” Brigham Young University Law Revi@x{Family Law
Symposium).

199 David Gregory, (2002) “The United States’ Concehisut the Convention on the Rights of the Child,”
Education and the Lad4 (3): 141-152.
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Have these opponents of the CRC correctly idedtitrwever, why the CRC should be
rejected? Does the CRC really ‘unburden’ paremisfresponsible parenting? Moreover,

does the CRC give children the protected freedodotas they (perhaps irrationally) please?

A comprehensive analysis of the CRC, like the @uwently published by the UN?
can demonstrate how the CRC accounts for childhodterability, while avoiding the
reckless desire to merely ‘abandon children torthghts’. As Shulamit Almog and Ariel
Bendor have correctly pointed out, however, “theran immanent incongruity between
perceiving children’s rights as human rights — whace based upon principles of autonomy
and subjective choice — and constructing them adagito the ‘best interest’ doctrine, which
is based upon an objective paternalistic and priotgist approach** While Almog and
Bendor are themselves in favour of a US ratificatbthe CRC, they suggest that it is easy
to fall into the trap of perceiving that the CRGegdoo far in the direction of giving
autonomy or liberty rights to children while noffstiently protecting the traditional

safeguards associated with the parent/child bond.

Almog and Bendor recommend that, despite some @zets (yet somewhat
undeveloped) reasons for Americans to forgo reagnithe CRC, the unifying potential to

be gained from even a symbolic signing of the CR@veighs the effect of current

10 office of the United Nations High Commissioner iuman Rightsl_egislative History of the Convention
on the Rights of the Childolumes 1 and 2 (New York, 2007). Available oreliat
http://www.ohchr.org/english/about/publications/déinistory crcl.pdand
http://www.ohchr.org/english/about/publications/déiistory _crc2.pdf

11 shulamit Almog and Ariel Bendor, (2004) “The UN i@@ntion on the Rights of the Child meets the
American Constitution: Towards a Supreme Law ofWarld” in International Journal of Children’s
Rights11: 277.
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American silence on the topic of children’s rigtgspecially in regard to their fundamental
right to education. To this, Almog and Bendor adibtonly will American ratification

elevate the status of the CRC to a supreme laweoivorld — American ratification can have

a long-term impact (both practically and moralkmog and Bendor conclude that the gap
between the CRC and current American laws regarchiigren has been exaggerated. By
ratifying the CRC, the US government (includingrgsources and expertise) can be engaged
once again, as an active member on the CommittéleeoRights of the Child. Moreover,

they recommend that any possible gaps which migjkt,esuch as those highlighted by

Hafen or Gregory for example, can be addresseccmuffly by the flexible nature of the

CRC, which allows countries (even non-democratiesyno ratify with reservations.

According to Philip Alston and John Tobin, for exas) there are two reasons why
American non-participation can be ignored no longést, Alston and Tobin suggest “the
US is not a country which can be ignored and ifgosjgion to the CRC will, over time,
manifest itself in a more damaging and destructiag vis-a-visthe overall enterprise of
promoting children’s rights in general and the Gamtion in particular** Second, Alston
and Tobin suggest, echoing Aimog and Bendor, “dasons for US opposition, which by
definition have never been officially spelled carte frequently either exaggerated or

misrepresented, or are assumed to be synonymolsheitviews of radical groups of one

112 philip Alson and John Tobilbaying the Foundations for Children’s Rights: Amlépendent Study of some
Key Legal and Institutional Aspects of the Impddhe Convention on the Rights of the Cliiftbrence:
UNICEF Innocenti Research Centre, 2005), 11.
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type or another, whose agency is wholly antithétizany reasonable notion of children’s

»l113

rights.

Cynthia Price Cohen has also suggested it is toméhe US to reignite its connection
to the “instrument that it fervently labored toate™* According to Price Cohen, herself a
participant in the drafting of the CRC, by ratifgithe CRC two important advancements to
children’s rights will occur. First, ratificatiorf the CRC will enable the US to reconfirm its
commitment to children as rights-bearing individiyahus establishing a world-wide
commitment to both the contents of the CRC antiégorogressive realization of those
contents. Second, the American leadership whictegatanstrumental in the drafting of this
comprehensive and thoughtful document could oneeggarticipate in the next stage in the

progression of children’s rights.

Finally, consideration needs to be given to PatriMarino’s suggestion that, for
progress, particularly moral progress, to occig itot enough to accept simply that we have
certain obligations to each other (or to our owildcan), because it is not always clear what
form those responsibilities will take. Marino sugtgethat, over time, obligations change and
our mutual interdependencies shift. For examplelenflicka and Estrada may think they
are correct to assume that a massive child wetfgstem is already in place throughout the

US, including a system of education, and while thnay think they are correct to assume

113 bid.

114 cynthia Price Cohen, (2006) “The Role of the UshiBtates in the Drafting of the Convention on thghks
of the Child,” inEmory International Law Revie#0: 185-198. Available online at
http://www.law.emory.edu/current-students/law-jaalsiemory-international-law-review/issues-
online/archives/volume-20-spring-2006.html
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that the parent/child bond within the US is stadie appropriately nurturing, the current
data on child abuse and children’s rights violagisnggests something different. According
to Sarah Fass and Nancy Cauthen, for example ynEarhillion American children live in
families with incomes below the federal povertydewhich is $20, 650 (USD) a year for a
family of four — an 11 % increase in poverty fro80R-2006"" While the CRC is not a
magical document which can make statistics sutchese disappear, the CRC can be a
positive mechanism in maintaining social stabiéityd uncovering unwarranted inequities.
By ratifying the CRC, it will be possible to constly, and consistently, reflect upon what

kind of education is the best option availabledoildren. According to Marino:

At first, there may be nothing morally wrong wittetsystem in place, in the sense
that it may not flout any of the obligations we ased to recognizing. Then over
time, we come to understand those obligations rdiffity, where, for example, there
are limited resources or unequal wealth. Our seht®se obligations then change,
as the occurrence of dilemmas forces us to seeewheiare failing. In the school
example, we might come to feel that the system awe ltreated is unfair in ways we
hadn’t considered when we starféd.

The insight, which Marino offers with regard to hewe should deal with our collective
responsibilities, is particularly relevant to whys time for the US to ratify the CRC.

Despite the confidence that advocates of childragtgs and defenders of the CRC

have, in the ability of a universally ratified CR&€achieve great things for children, it is

115 5arah Fass and Nancy K. Cauthéfio are Americas’s Poor Children? The Official $tgNew York:
National Center for Children in Poverty, 2007). Aable online www.nccp.org/publications/pub_787.htm
See also, Katarina TomasSevski Commission on Hunigimt&RFifty-eighth session Item 10 of the
provisional agenda ECONOMIC, SOCIAL and CULTURALGMTS. Report on the right to education
Mission to the United States of America 24 SeptarmbE) October 2001.

118 patricia Marino, (2001) “Moral Dilemmas, ColleaiResponsibility, and Moral Progress, Rhilosophical
Studiesl04: 218-219.
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important to reflect upon a recent UNICEF reportlomimpact of the implementation of the
CRC!M’ This report asks an important (albeit not so inéa) questionts the impact of the
CRC, fifteen years after its near universal ragfion, real or rhetorical?To answer this
question, and to translate the normative claimadan the CRC (such as the one directed at
the child’s fundamental right to free and compuseducation) into the actual conditions
and working forces of community life, two thingsed to occur: one symbolic, one
dynamic. First, as already stated, the CRC neels tatified by all countries, including the
US. More importantly however, with this need toabsish an unconditional endorsement of
the CRC, comes a further need to look beyond thedusive rhetoric (inherit in any
formalized document), toward the kind of actiones=sary to bring about attainable reforms
to children’s rights in general, and to the insitdn of education in particular — reforms
which can intrinsically benefit children, and instrentally benefit society. Before doing this,
however, it is important to consider the meritshwée alternative arguments to the UN claim

that basic primary education is a fundamental right

M7 UNICEF, Study on the Impact of the Implementation of thevention on the Rights of the Chi(#orence:
UNICEF Innocenti Research Centre, 2004). Availaiiine atwww.unicef.org/irc
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Chapter 2

Some Alternative Arguments Regarding the Educatiorof Children

This chapter looks at three arguments that quesitiewidely held notion, as
developed in chapter 1, that it is in the bestregts of both children and society to view free
and compulsory basic primary education as a riphitoegin, section 2.1 considers the
liberationist movement and the desire to secui@sigqually for both children and adults
alike. The liberationist fully endorses the childght to all of the same rights as adults. This
position is taken, however, not because the libmrest wants to protect something which the
child cannot protect for himself. The liberatiorssiggests that children have the same right
as adults to be free — free from constraints, fir@@ coercion, and free from arbitrary age-
ism. Section 2.2 will look at the rival libertariarew, which suggests that, when rights
language is engaged it refers to negative rigluisealthat is, the right for me to act without
the interference of others and vice-versa. As stighlogic of granting rights to children is
minimal to non-existent. It is far better, accoglio the libertarian, to assume that children
belong to their parents, and then to grant anytsigitended for the child to the adult who is
in the best position to act on behalf of that ch8dction 2.3 will examine another rival view,
which comes from protectionists and their desiregicure equal social benefits for children
(like education and health care) by focusing ondiiiees we owe to children, not on what
rights they have or should have. Finally, sectighwill recommend that, while deliberate

paternalism seems inevitable (even prior to angusision of rights), securing a child’s right
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to education requires more than acting in the inéstests of children alone. Sustained

consideration also needs to be given to the raedhildren play in their own development.

2.1.Free the Children

The mid-twentieth century withessed a movemenetuie rights legitimately for all
individuals regardless of gender, race, statuager It was believed that, if there is going to
be a concept of rights, it must be a concept dftsidor all, not just for some, and certainly
not for someo the exclusion adn entire group of individuals (like women, raciahorities,
or children). No longer was it acceptable merelprtomote the rhetoric of rights: for these
liberationists, having rights meant refusing toegggtccompromise or tokenism until such time

that real rights were granted to all.

In the case of children’s rights, two vocal supptof the need to liberate children
were Richard Farson and John HoftTheir chief concern was the nature of the insttubf
childhood, which they claim to be both arbitrarylatificial. Holt, for example, defines the

institution of childhood as:

All those attitudes and feelings, and also custantslaws, that put a great gulf or
barrier between the young and their elders, anevtitlel of their elders; that make it
difficult or impossible for young people to makentact with the larger society
around thent™

18 Richard Farson, “The Children’s Rights Movemeii,L.aMar Empey (ed.Jhe Future of Childhood and
Juvenile JusticéCharlottesville: University Press of Virginia, 197 Another notable supporter is Howard
Cohen,Equal Rights for ChildrefN J: Rowman & Littlefield, 1980).

19 john Holt Escape from ChildhootNew York, E. P. Dutton, 1974), 25-26.
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For Holt and Farson, rather than seeing this ‘bdras an essential means to protect the
delicate nature of childhood, they took it to beaatificially constructed outcome of the
desire of adults to control children. AccordingHolt and Farson, their desire to eliminate
this artificial construct by establishing rights fhildren, however, wasot to eliminateall
adult/child distinctions, as some of their critfeve suggested® Their goal was to eliminate
only those ‘double messages of distrust and corttemfyich they believed exist to lock
children away in a “walled gardet?* of childhood. For example, Holt believed thathiése
double messages were removed, it would be pogsilgie children back their childhood, to
improve the adult/child relationship and most inpotly to vitalize education, or at least the
act of educating oneséff” Holt believed this to be true because he beli¢hatloften

teachers teach even when uninvited to do so. Acogtd Holt:

Anytime that, without being invited, without beiagked, we try to teach somebody
something, anytime we do that, we convey to thesge whether we know it or not,
a double message. The first part of the messagais:teaching you something
important, but you’re not smart enough to see hopairtant it is. Unless | teach it to
you, you'd probably never bother to find out. Tlee@nd message that uninvited
teaching conveys to the other person is: what €aching you is so difficult that, if |
didn’t teach it to you, you couldn't learnft

Further to his belief that uninvited teaching shidod avoided, Holt also believed that, by

giving equal rights to children, children would lemger be cut off artificially from the adult

120 pavid Archard Children: Rights and ChildhoofLondon: Routledge, 1993); David Archard and Colin
Macleod, “Philosophical Views of Children: A Brikfistory,” in David Archard and Colin Macleod (eds.)
The Moral and Political Status of Childré®xford: Oxford University Press, 2002); see alsthie same
text: Barbara Arneil “Becoming versus Being: A @a Analysis of the Child in Liberal Theory.”

121 30hn Holt Escape From Childhood: The Needs and Rights ofd@hil(New York: Dutton, 1974), 26.

122 30hn Holt, “Doing, not “Education,” in John Hdftstead of Education: Ways to Help People Do Things
Better(New York: E. P. Dutton & Co., Inc., 1976).

123 30hn HoltLearning All the TiméReading, Mass.: Addison-Wesley, 1989), 129.
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world, thus empowering them to see through thesdbldanessages and beyond what he

believed to be the artificial world of childhood.

With this notion of liberation in mind, Holt questied the traditional belief that
children are to be protected at the expense ofgithem rights by promoting a list of rights
and privileges which should be made available tllien. His list of children’s rights
included rights: to equal treatment, to vote, tddgally responsible for one’s life, to work, to
privacy, to financial independence, to choose olisg arrangements, to travel, and to
direct and manage one’s own educatfidrHolt believed that, until such time as childrea ar
granted such rights, they will continue to be colleéd and manipulated. Similarly, Farson
famously created a list of rights — “birthright&”that each individual is owed regardless of
age. His list includes rights like: the right téesthative home environments (for example,
multifamily communes, child exchange programs,loidecen’s residences), the right to
economic power, the right to justice, the righséxual freedom, and the right to educate
oneself. He felt that recognition of these rightswthe only way to shift the adult/child
relationship from one that was consumed by the teedrture, to one that could
successfully guide the child to independence. losdn, the greatest challenge for children
is to break free from the controlling, over-proteetenvironment that adults have created for

them. Likewise, the greatest challenge for adslte iconcede that, “to the extent that we

124 Holt, (1974).
125 Richard Farsomirthrights (New York: Macmillan Publishing Co., 1974), 58.
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spend time with children, we spend it protectimgching, controlling, and disciplining them

in the service of institutions which care littlecal their best interest?

This desire to avoid manipulation is the key toltherationist’s claim that children
are entitled to the same rights as adults. AccgrtbrFarson, for example, “the issue of self-
determination is at the heart of children’s libemat It is, in fact, the only issue, a definition
of the entire concept. The acceptance of the ahiidht to self-determination is fundamental
to all rights to which children are entitletf” Article 13 (1) of the ICESCR, however, makes
a similar claim that everyone has the rightite full development of the human personality
and the sense of its digniynd that children, in particular, have the righitcess education
to develop their own respect fouman rights and fundamental freedorfishis document

was already in place, what did Farson and Holebelithey were adding to the debate?

They believed that, while documents like the ICESG&/ have stipulated the child’s
right to an education, what such documents fagdlddress is the need to recognize that
having a right to education means having the freettbdevelop one’s natural autonomy and
curiosity. It does not mean to have the right tocadionas directed, or provided fohy the
actions of others. Holt, for example, urges thEducation is something a person gets for
himself, not that which someone else gives or do&sm.™*® When asked what the most

important thing American schools could do for chela, Holt responded by suggesting:

126 Farson (1974), 2.

127 Farson (1974), 27.

128 30hn Holt, “True Leaning” in John Hdlthe Underachieving SchofWew York: Pitman Publishing, 1969),
1.
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It would be to let every child be the planner, diog, and assessor of his own
education, to allow and encourage him, with theinagion and guidance of more
experienced and expert people, and as much héle asked for, to decide what he is
to learn, when he is to learn it. How he is toeidrand how well he is learning it. It
would be to make our schools, instead of what #reywhich is jails for children,

into a resource for free and independent learnimjch everyone in the community,
of whatever age, could use as much or as littleeasanted?’

Holt argues that, when the rules of education am@dlized in documents like the ICESCR,
artificial environments, like schools, are alsatfiatized. When this happens, education no
longer represents what a child stands to gainemtaly of a greater understanding of the
world around him, or of his own personal role iatttvorld. When this happens, education
represents what society asks schools to do — namelgss on traditions and higher values of
a society’s particular culture, to acquaint thddkiith the world in which he lives, and to
prepare the child for employment suitable to thedseof that particular society. Arguably,
socialization is an important aspect of school batording to Farson for example: “The
only people in our society who are incarceratedregaheir will are criminals, the mentally
ill, and children in school**° For Holt and Farson, it is this forced confinemémthe name

of socialization, to which they object. They ardhbat, if educators assume that socialization
must be prior to self-determination, they assunag ¢hildren are incompetent and that it is
their role as educators to compensate for this Halt suggests, however, that if children are
capable of gaining mastery over language priomiagto school, why should educators

assume childhood incompetence. Moreover, he lanteats

129 30hn Holt,The Underachieving Schoflew York: Pitman Publishing, 1969).
130 Farson (1974), 96.
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Almost every child, on the first day he sets fapaischool building, is smarter, more
curious, less afraid of what he doesn't know, ettdinding and figuring things out,
more confident, resourceful, persistent, and inddpat, than he will ever again be in
his schooling or, unless he is very unusual ankhiuior the rest of his lifé3*

For Holt and Farson, the most appropriate methagtore the rights of children is to allow
them to develop their own natural talents and @dsliwithout the confining interference of a
formal school environment — which they argue hasnlestablished on the assumption that
children need to be compensated for their inconmpetelt would be important to note,
however, that while Holt and Farson may be conecibserve that children can already
communicate when they enter school (a notablyatiffitask), being able to communicate
with others does not automatically imply that timreye knowledge of the world or the

cognitive skills to be able to make important, poily life-altering decisions.

Despite this potential weakness, Farson and Holteafurther that, when the rules of
education are formalized in this way, educatiorobees arbitrary and oppressive. For the
liberationist, schools are only one resource ofynmetessary for someone to develop his or
her natural ability to learn. While schools carabygositive influence on the child’s
education, learning can occur anywhere and anyfliney maintain that a child learns when
a child experiences something, or when the inter@stl concerns of an individual doing the
learning are engaged. Holt and Farson recommenatigadoes not necessarily need a
school for this kind of learning to happen. Moregvkey warn that formalizing education as

compulsory schooling often converts learning im&ning or programming. For the

131 30hn Holt, “Schools are Bad Places for Kids” ishd Holt The Underachieving Schoglew York: Pitman
Publishing, 1969), 7.
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liberationist, once this happens, schools becoméat$t place where learning occurs. They
argue that this approach to education isolatesilegbecause children associate learning
with school rather than with life experience. Moreg when learning is isolated in this way,
the liberationist argues that children come to msaither that they cannot be trusted to
learn on their own, or they become unmotivatec&osn on their own. Finally, the
liberationist suggests that children are furthenativated by being in school because, when
childrendo learn something, they are rewarded and when titlegréail to learnsomething

or theymake an erroin their learning, they are punished. Liberatitsisonclude that the
best way to protect and provide for the interesth® child is first to grant children the same
rights and privileges as adults, and then to atlosmn to be in control of their own education

and development.

Of course, not everyone is in agreement with sucadecal approach. Giving children
all of the same rights and privileges as adultsnse¢o many, not only irresponsible but also
highly unusual and at odds with the clear facttoldhood immaturity. Moreover, going to
school is often an enjoyable experience, which ides/a broadening environment from
which children can develop and grow into successhgially competent adults. Exposure to
peer children, and adults other than their paréntsiten valuable. Thus, where Holt and
Farson believed they were attacking paternalism'edbphobia’, their critics believed they
were simply promoting inaccuracy and recklessreasd,an exaggerated view of a child’s

capabilities.
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One set of critics, like Laura Purdy and Onora OlNer example (whose work will
be discussed in section 2.3), recommend that ildvoe far better to promote childhood
interests by devoting resources to enforcing tHgations of adults to protect childhood
vulnerability. A second set, as discussed in chidigtbas suggested that, while the desire of
Farson and Holt to liberate children is groundethanidea that it is in the best interests of
children to do so, having rights is not just abioeeédom. To defend an idea that children
should have access to all of the same freedomssaahe, fails to acknowledge the realities
of childhood vulnerability and inexperience. Documselike the ICESCR and the CRC, on
the other hand, apply a precautionary principlaeathan a liberty principle. This
precautionary principle promotes the rights ofdt@h to participate in important life
decisionsvhen they are capable of doing-sthus accounting for childhood vulnerability
and avoiding the reckless desire of the liberasiotu ‘free the children’. A third group of
critics, however, has suggested that the liberetidails, not from the use of the liberty
principle, and not from the failure to recognizdéainmood vulnerability, but from the
assumption that children have rights at all. Jarvékon, for example, has argued that, while
it may seem obvious that children are like any gtfe@low human being, entitled to have the
same rights as everyone else, “childrenratesimply ‘fellow people,” and it is therefore an
open question whether they have the same righadids.*3? The next section considers this
open question posed by Narveson, which has leddronclude (despite sharing a common
belief with the liberationist in the importancelsing free) that any notion that children have

rights directly is both illusory and fraudulent.

132 Jan NarvesorMoral Matters(Peterborough: Broadview Press, 1999), 267.
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2.2.The Scope of Negative Rights Alone

Where liberationists like Farson and Holt represkatradical position that children
can and should play a direct, and even controlliolg, in their own development and
education, there is an alternative debate thagnelly accepted as being more central to
the question of a child’s right to education. MyrRothbard summarizes this long-standing

debate, centred omho should be in charge of the education of chiidre

The key issue in the entire discussion is simply. thall the parent or the State be
the overseer of the child? An essential featudeunfian life is that, for many years,
the child is relatively helpless, that his powekrpmviding for himself mature late.
Until those powers are fully developed, he canebtampletely for himself as a
responsible individual. He must be under tutelddps tutelage is a complex and
difficult task. From an infancy of complete depenckeand subjection to adults, the
child must grow up gradually to the status of atejpendent adult. The question is
under whose guidance, and virtual ‘ownership,’¢hid should be: his parents’ or
the state’s. There is no third, or middle, groumthis issue. Some party must control,
and no one suggests that some individual thirdygeate authority to seize the child
and rear it*®

Clearly, Rothbard has dismissed the potentialdtHiberationist position which places the
authority to educate the child directly in the hswodi the child himself, as considered in the
last section. What he is able to capture in th&edption, however, is the standard and
important debate which exists between those whoestigat the parents should have the
authority to educate their own children, and theke argue that the role of educator should

be reserved for the State.

133 Murray RothbardEducation, Free and Compulsory: The Individual'suEation (Wichita: Center for
Independent Education, 1972).

81



In Chapter 1, an argument for state-sponsored #idnoaas considered which
suggested that international law, as stipulatddNihdocuments like the ICESCR and the
CRC, has helped to establish viable legal mechamisem which nation-states can and
have implemented supportive and effective socraksires, including the institution of
formal public education. This section considers \Whgrtarians like Jan Narveson take this
position to be nothing more than ad hoc pragmatsmed at establishing unnecessary
institutions that coerce us to do things we woutatherwise choose to do. Narveson
suggests that any claim to positive rights, like tight to education, must account for why
society should protect a child’s right to that olaEven if our intuitions recommend to us
that we have compassionate reasons to protectdisatight to education, the inevitable
costs which supporting and sustaining this right evitail make it impossible to move
beyond benevolence into the realm of human righktsording to Narveson, if there is an
inability to explain why the rest of us have themus obligation to cater to the unfortunate
or the vulnerable, then we should have no interestipporting the UN claim that every

child has a right to free and compulsory basic prireducatiort>*

To begin, it is important to understand some ofdiséinctions Narveson makes
concerning the individual, the public and the stité\s both a contractarian and a
libertarian, Narveson suggests that we developrmst important and meaningful sense of

society from the voluntary associations we findselwes engaged in during our day-to-day

134 Jan Narveson, “Education: Should We Sell the Sisf&Chapter 20 in Jan Narvesdrhe Libertarian Ideal
(Peterborough: Broadview Press, 2001): 275-281.

135 Jan Narveson, “The State, Government, Public, &ations, Us,” Chapter 16 in Jan Narvesthe
Libertarian Ideal(Peterborough: Broadview Press, 2001): 207-211.
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activities. These associations are meaningful, raieg to Narveson, because choose to
engage in themf | want to join a club or be a member of a grptor example, | do so
because | am interested in the kind of activitires that particular club or group represents,
and that club or group is interested in having shva emember. Likewise, if | want to work for
a particular employer, | apply for a job with tlt@impany, and that company can choose to
hire me or not. Narveson argues that it is intévastsuch as these, in liberal democracies at
least, which make up the bulk of the associatiohlvwe make. When all of these
associations come together, they form the publazvBson describes the public as an
aggregate of all of these voluntary sub-associatibat he also suggests that the public
which you find yourself immersed in is simply thjaist an aggregate. Everyone forms the
public, but the concept of the public is not vergamingful to an individual because no one
interacts with everyone and no one actually chotszsvhole ‘public’ in which she finds
herself engaged. Ultimately, it is the concepthef state where things get most interesting for
the libertarian. Narveson describes the statepagbc with a formal government and, for
most libertarians, including Narveson, this degiréormalize some kind of governmental
structure over and above the voluntary associati@make is unnecessary. For Narveson,
the best that the state can offer is protectionpeate of mind to get on with our own
personal day-to-day activitié® Narveson suggests, however, that regrettablynifieiduals

elected to make up the government within a statealoften choose to overstep their

136 Jan Narvesorihe Libertarian IdegPeterborough: Broadview Press, 2001); see alse Ararchist’s
Case” in Jan Narvesdrespecting Persons in Theory and Practice: Essaydaral and Political
Philosophy(Maryland: Rowman Y Littlefield Publishers, IncQ@®), 185-203.

83



function as protector or guardian, and go on t@bexprovider, nursemaid, counsellor and
even educator. Moreover, Narveson argues that we i@ choice but to accept this breach
of authority and legitimacy because, once a governins in place within the public in which
we find ourselves, we are obliged to accept what government decides is in our best
interests to do — a fact which Narveson suggestos in need of reflection within the

debate on rights.

Libertarians, like Narveson, suggest that the oigllyts to which we are entitled are
negative rights. That is, we have the right to d@atwe wanprovidedwe do not interfere
with someone else’s right to do the same; praidedwe do not actively demand the
assistance of others in the pursuit of our owrr@gefulfillment. Like Hobbes, Narveson
recommends that our common humanity warrants a é¢mant to this preservation of our
own self-interest, provided we allow others to kde same. If the state is formed to protect
our right to the non-interference of others, andnorce our duty to respect the rights of
others to the same claim, then according to Narvése state is acting as it should. The state
becomes controversial when it oversteps this rele defender of negative rights to become
a promoter of positive rights. When this occurss tontroversial, according to Narveson,
because the moment one group of individuals beginsake decisions on behalf of others,
our voluntary actions suddenly become involuntargaerced. When this happens, a
paradox occurs because the rights we are entdladetviolated by the very organization that

was given the power to defend them.
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Recall that the liberationist objected to the uegtable act of vacillating between two
sets of rights: one for adults, to provide themhvaipportunities to exercise their own
powers; and another for children, to keep them undsetrol. For the liberationist, this
double standard results in the desire to protetdreim at the expense of giving them rights.
And according to the liberationist, this result alyidespite having the intention of being in
the best interests of children, actually leave&iolin more vulnerable to things like
manipulation. Instead, the liberationist conterids the best thing to do for children is to
increase the scope of rights so that, when thedise of rights is engaged, it is extended to
all human beings, including children. This desif¢he liberationist to question how rights
are delimited is shared with the libertarian, whsmabjects to the act of vacillating between
two sets of right$>’ In the case of the libertarian, however, the coméecuses on the desire
to vacillate between protecting the right to the-aterference of others, and protecting the
right to a potentially unlimited set of goods amdwvices, which the state must somehow
provide. This libertarian distinction is signifidaiVhere the liberationist is interestiimg
extending the scop rights to include things like the child’s rigttt educate himself, the
libertarianwants to constrain the scope of righg limiting any notion of rights to negative
rights alone. For the libertarian, the languagagsfts should never be engaged in order to
secure something that someone else has to promigiew behalf. Formal education, for
example, by its very nature requires the activecteh involved assistance of others (such

as teachers); therefore, the claim that educasi@nright to which all human beings are

137 Jan Narveson, “Rights,” Chapter 5Tihe Libertarian Idea(Peterborough: Broadview Press, 2001): 41-59.
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entitled goes beyond the scope of what the lib@riaaccepts as a reasonable demand on the

actions of others.

Recall also Narveson’s open question regardingigiinés children either do or do not
have. He claims that, while it may seem obvious ¢hddren are like any other human being
entitled to the same rights as everyone else, relmloh fact areot like everyone else — and
any suggestion that children have rights is bdtisdry and frauduleri® According to
Narveson, it is illusory because, to be a rightlslig one must be capable of promoting
one’s own interests and of taking responsibilitydoe’s own actions. Narveson, as a
contractarian, rejects the intuition that child(emen as potential agents) have this ability to
participate in rational decision-making and delgtem. Children, especially young children,
are not fully autonomous, rational agents capabteaking real choices, so they
automatically require adults to stand in for themtilisuch time that they become adults
themselves capable of truly participating in rigthiscourse. This is not to say that Narveson
believes that children are not privy to the beseditrights; rather, Narveson suggests that, as
‘moral patients’ children require adult agents taken agreements on their behalf regarding
the entitlements from which they will benefit —asgtion that, for many (outside of the

liberationists) is non-controversial and widely egted.

Narveson’s second claim — that the concept of oiil@ rights is fraudulent — is more

thought-provoking and controversial. He basesdlaisn on his rejection of the standard

138 3an Narveson, “Children and Rights,"Respecting Persons in Theory and Practice: Essaydaral and
Political Philosophy(Maryland: Rowman Y Littlefield Publishers, IncQ@2), 265-278.
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intuition that children will somehow benefit frofine social decision-making invoked when
the language of rights is engaged. According tovBson, children do not belong somehow
to society; children belong to their parents, dnd only their parents who should be
involved when decisions need to be made regartieig fives. He argues that parents
usually know their own children best. They are ligua the best position to act in the best
interests of their own children. Moreover, they aseally the most motivated to do so
because of the nurturing bond which usually eXistsveen parent and child. For Narveson,
the more distant the adult/child relationship, tere likely the best interests of the child will
be replaced by more efficient utilitarian calcuwat which maximize the benefits to society,

rather than the benefits to the child or to theiliam

In the case of education, Narveson rejects the&ymtuition that state-sponsored
education is the best way to secure a child’s etlued needs. For Narveson, not only is
state-sponsored education too costly to supporsasthin as a public service for all, but it

represents a violation of the parents’ fundamenngat to liberty as well:

Some liberals, now known as ‘libertarians,’ holdttthe right to liberty is thenly
fundamental right there is, and thus that respgqigople’s liberty is the only
fundamental duty of ethics. Those theorists hoid the right of private property is a
fundamental entailment of this right to liberty. dsome libertarians, in turn, regard
children as, at least initially, the property ofithparents. The right to educate one’s
child is therefore, in their view a property rigatd the presumption to force your
child to learn something other than what you judger she ought to learn is
contrary to your basic right to do with this itefnpooperty what you wilt**

139 3an Narveson (1988) “Liberalism and Public Educgtiin Interchangel9 (1): 60-69.
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Although this seems to be a very strong and coetseal position to take, Narveson is not
suggesting that he believes that children shoutdadormally educated (as the liberationist
does), or that he believes that the decision wihetheducate children at all should simply be
left in the hands of the parents. On the contriaeyfully endorses the many benefits gained
by having a formal education, both for the indiatito be educated and for the society in
which the child will ultimately become a participag member. What he is interested in
promoting by suggesting that children are the prtypedf their parents, is that parents should
have the right to be responsible for their owndieih’s education. They are responsible for
creating the children and, as such, are the laggakéholders (of course apart from the
children themselves), something which the libeatabelieves qualifies them as the most

eligible to manage and direct their own childrezdsication.

This is also not to suggest that he is arguingvioolesale paternalism. Narveson is
careful to acknowledge that, although he claims ¢hddren are the property of their
parents, additional factors for consideration nwashe into play when it comes to accepting
the responsibility of parenthood. First, Narvesecommends that “people should raise their
children in such a way that those children do remoimne burdens on otheré*He argues
that, if respecting people’s liberty is the onlpwfiamental duty of ethics, as long as parents
are mindful of this liberty principle, they shoulé allowed to raise their children in a
manner that best suits their own cultural belisteyn. Such a stipulation, however, could be

interpreted in radically opposed ways. It couldges] that parents are responsible for

140 Narveson (2002), 272.
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insulating their own child’s development so thasiin line with the values and beliefs that
they share within their family and within their ineaiate community. On the other hand, it
could suggest that parents are responsible to etisat their own children’s autonomy is

secured through an open reflection upon a widestyadf life choices.

It seems likely that Narveson is interested inl#iteer, because he cautions — as the
liberationist does — that it is easy to fall inbe ttrap of the misdirected intentions of overly
nurturing or overly protective parents. He refusesommit one way or the other, however,
by suggesting that only the parent has the rightd&e this choice because “children are,
after all, a big investment in trouble and expeasel it is hardly surprising that people
would like to see a return on their investmefit.Nevertheless, despite this noncommittal
stance, he is quick to add that ultimately it mak#e difference because it will be the
children themselves who decide anyway. They wiliesi embrace or reject the path their
parents first established for their developmenteshacation. He maintains that, no matter
what efforts adults choose to undertake, childsgaldish their own boundaries quickly and
it is best to “leave parents largely in chargeheasshown right or wrong when their children
emerge into the world as fellow grown-ugé?By asserting ambiguously that the right to
educate children is a right to which parents at#led by virtue of being parents, however,

does he endorse the idea that children should gibgleft to the mercy of their parents?

141 Narveson, (2002), 276
142 |pid.
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On Narveson’s own account, he does not unburdesntsafrom educational
accountability. He recommends, while parents aeditht teachers, teaching is about making
judgments — “judgments of intellectual merits deatative ideas™** By recommending that
the parents take control of their own children’s@ation, he is not recommending that
parents havearte blanchen their role as educational directors. He is reocegending that
parents need to be able to seek out actively timobeduals who are most interested and
qualified to educate their children. For Narvesbetate-sponsored education is both a free
and compulsory requirement that all children havpdrticipate in, very few options are left
for parents to seek out better or more suitabrraditives for their own children’s particular
needs. By recommending this position, howevegeénss possible to conclude that on the
libertarian account, much of the child’s developtersimply left to luck. By granting
parents the exclusive right to be responsibleHeirtown children’s education, the libertarian
is effectively granting the parents the right, tlegizally, not to educate their children at all.
Moreover, by vaguely suggesting that parental @®inake little difference over the child’s
lifetime because ultimately the child will choosther to embrace or to reject the original
choices which their parents have made for thensglens to neglect the fact that the

experiences to which the child is exposed to witheaformative years are the most critical.

The libertarian views Jan Narveson offers — toatdpeth the concept of children’s
rights, and the UN claim that children have a fundatal right to free and compulsory basic

primary education — are reflected in his beliet fh@ents, as the main stakeholder, are the

143 Narveson (2001), 286.
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most eligible to act in the best interests of tlo&n children. For Narveson, if parents meet a
minimum baseline of non-violence and respect foer, they should be given as much
scope in the development and education of their civildren as they think appropriate.
Beyond that, he suggests that any attempt to fazsnabucation should be built on what the
market allows, not on what the state deems to bessary interference. With this belief,
however, he seems to assume that parents willretitematically do the right thing, or

more importantly be able to do the right thing. WWhlarveson may be correct to suggest
that the state’s role in securing and protecticgifd’s right to education is still open for
debate, it seems that the more general questiatmofshould be in charge of the education

of children also remains an open question.

It would be important to bear in mind that both @RC and the ICESCR reflect
similar assumptions about the need to protect @mldThese protective measures, however,
are not there to assume that children are the psopkthe state. Nor are they there to
diminish the child’s (or the parents’) right toéaom or choice. They are there to
acknowledge the unique relationship which existavben individuals who have interests of
sufficient importance in their lives and other widuals upon whom it is appropriate to
impose correlative duties for the satisfactionh&fse interests. What makes the nature of
these obligations appropriate, however, is the tdaathey should not be allowed to
supersede the relevance of the child having ridinextly, regardless of parental status.
When a rigid distinction is assumed between thertibrights of adults and the social

benefits to which children are entitled, the unigelationship between adult and child is one
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of dominance. Even if this dominance is establidlodok in the best interests of the child, on
such a view it is possible to allow that the pramisof basic primary education is an onerous
responsibility which is optional. On the other hawtien it is understood that certain
interdependencies exist between liberty rightswaelfiare rights, the unique relationship
between adult and child becomes one of developridémén this occurs, it is possible to
accept that the provision of basic primary educaisoa responsibility, albeit onerous, that all

adults have a duty to uphold.

In Chapter 1, it was mentioned that Onora O’Neals Isuggested that there is a
common assumption that we have certain duties ttsvenildren to compensate them for the
inherent vulnerabilities of childhood. These vubdglities interfere with a child’s ability to
act on his own and, as parents and adults, we ddirect responsibility to protect children
until such time that they can protect themselvexofding to O’Neill, one way to do this is
to accept, as the liberationist does, that childv@ve rights — and that these rights can
provide children with legitimate and enforceablairtis against others. But O’Neill agrees
with the libertarian that it is inappropriate tggort the liberationist demand fequalrights
for children. She argues that, when we take rightBindamental in looking at ethical issues
in children’s lives, we get an indirect, partiaddslurred picture. She cautions, however, that
when we focus only operfect rights:** as the libertarian does, there will be harmfulsyap

between the obligations adults have and the emigtiets children are owed. The next section

144 Onora O'Neill, (1988) “Children’s Rights and Chiéh’s Lives,” inEthics98 (3): 445-463. This term will be
explained in detail in the next section.
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will analyze O’Neill’s concept of rights and conerdvhy protectionists like O’Neill want to
reject children’s rights as fundamental, in favotiwhat she believes to be a more direct,
concrete account abligationswhich can assess and monitor the institutionsigdor the
benefit of children and for the fulfilment of theights. O’Neill is interested specifically in
those unique situations where a child’s fundamerghts might not be violated directly, but

where the child’s vulnerability is also not taketoi account.

2.3.In Their Best Interests

The previous two sections considered argumentsfootind against children’s rights.
Interestingly, both of these arguments professtoelpresenting the best interests of the
child. The liberationist argues it is in the bederests of children to grant them a full
complement of rights — equal to adults — to en#tiden to pursue freely their own
development and education. The libertarian, orother hand, suggests it is in the best
interests of the children to grant no rights tanthdirectly at all — children are the property of
their parents and, as such, will benefit from fiigats parents have to act on their behalf. This
section considers a third option which suggesssiit the best interests of the child to
consider both — which rights children are entiledndwhich agents are obliged to satisfy
these entitlements. This third option comes frootemtionists like Onora O’Nefft> and
Laura Purdy:*® What distinguishes their position from both theeliationist and the

libertarian is their desire to limit the scope ights without eliminating rights altogether,

145 | hi
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while at the same time recognizing there are notdwdeatures which distinguish children
from adults and, as such, demand certain protenie@sures. To do this, they recommend
that, rather than confine this debate to the spberghts; it is in the best interests of

children to focus on the fundamental obligatiomsfrwhich children’s rights are derived.

Onora O’Neill takes a broadly Kantian approachuggest that often reflection on the
concept of rights is a matter of perspective. Qmdd:choose to consider this concept from
the point of view of the rights of the recipient,foom the point of view of the obligations of
the agent. O’Neill contends that, in most casas,purely a matter of choice because these
two points of view form a symmetrical ethical réaiship. Much like the libertarian, O’Neill
suggests that there are certain rights and obdigativhich can be both grasped and realized
without difficulty. She refers to these obligaticaasuniversal perfecbbligations. According
to O’Neill, these obligations specify completelyaovis bound by the obligation and to whom
the obligation is owed. Such obligations are urggébecause they are fundamental, that is,
they are not derived from any other social arrargg@ror from any more basic claim. As an
example, O’Neill suggests the universal obligatinet we all have to refrain from child
abuse and molestation. O’Neill contends that suclian is not controversial, just as the
libertarian contends that her non-harm principledscontroversial. When it comes to the
overwhelming majority of adult/child interactiorteere seems to be a common sense
understanding of the significance of the childghtinot to be abused, and of the adult’s

obligation not to abuse the child.
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A second set of outwardly uncontroversial obligasioaccording to O’Neill, are ones
she refers to aspecial perfecobligations. According to O’Neill, these obligat®also
specify completely who is bound by the obligatioml &0 whom the obligation is owed. What
distinguishes this set of obligations from the poes set, however, is the fact that they are
directed towards specific relationships like thigparent and child. As a result, these rights
are not fundamental, according to O’Neill, becahsy are derived from these special
relationships. But they are perfect nonethelestharsense that they must performed. She
refers to these as positive obligations becausedtebased on social conventions we have
come to know and accept. As parents, we regulatentaractions with our children based on
the social conventions for parenthood which exigitiw our society. Likewise as educators,
teachers regulate their interactions with theidstus based on the prescribed social
conventions for education. For O’Neill, when comsidg either universal or special perfect
obligations as they refer to children, it is acede for the liberationist to use the language
of rights and correspondingly for the libertariarptefer the language of responsibility, or
even just that of providing benefits. There isiadtset of obligations, however, which
O’Neill suggests requires careful scrutiny. Accaglto O’Neill, this set oimperfect
obligations calls into question both the liberaistis desire to endorse rights over
obligations, and the libertarian’s desire to foonshe responsibility which a parent has to

take care of her property.

O’Neill defines imperfect obligations as those ghations we have which may bind all

agents but that are not owed to all children ondweea specified set of children. These
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obligations are the result of certain contingerntwinstances. As an example, O’Neill
suggests the fundamental obligation we may habe tind to children or to interact with a
child in a manner specific to the fact that thevidual is a child, not an adult. In this case,
O’Neill claims there are no rights-holders becatingse obligations are not directed towards
all children (as in the case of child abuse), merthey directed towards a specified set of
children (as in the case of parent/child or teachdd relationships). In both of those cases,
the obligations are clear and specific. In the cds®n imperfect obligation, as outlined
above, however, O'Neill contends: “If there are &mydamental obligations that are
imperfect in this sense, then there are some fuedtahobligations to which no fundamental
rights correspond**’ When this happens, according to O’Neill, thera responsibility on

the part of agents to institutionalize these imperbbligations alongside the special perfect

ones to ensure that positive obligations will berfally recognized and enforceable.

Consider the obligation to take care of childrelea@ly, not all agents are obliged to
take care of all children. Similarly, if you aretribe parent of a child, you are not obliged to
take care of that child. If you happened to sebkild standing alone in the middle of the
street, however, according to O’Neill you shouldlfeompelled to do something for that
child. Although you have not violated any of thhtld’s rights, nor are you directly obliged
to respect those rights, according to O’Neill y&ill kave an obligation to that child because
as an adult you are in a position to do somethiegchild cannot do for herself. With this,

O’Neill favours the perspective afyent obligatiorover the perspective oécipient rights

147 O'Neill (1988), 448.
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because she claims that universal and specialatlaits have corresponding rights and
therefore corresponding rights-holders which mélesé obligations, at least in principle,
enforceable. She suggests that imperfect obligsitiom the other hand, rely on the
institutionalisation of these imperfect obligatidnsenable any kind of enforcement or

realization.

For O’Neill, when rights (rather than obligatioras¥ held to be fundamental, one’s
‘ethical vision’ is drastically narrowed, somethitigat is particularly problematic for
children. By stressing fundamental obligationsaast O’Neill contends that not only will
the traditional benchmarks of universal and spedadlts continue to be recognized, but such
an approach will also allow obligations to be idiéed “successivelyather than requiring
the identification of all obligations in order weintify any.™*® O'Neill concludes that having
a model to identify obligations successively, otum, can address individuals who are not
only rational but who are vulnerable and needy el While she agrees that the rhetoric of
rights is an important tool for those who lack povghe cautions that children are not like
other powerless minority groupings. Children do suffer from artificially-produced
dependence, or dependence resulting from theirahweites; their dependence is real and
does not result from their own free will. With relpendence come real obligations, not

rights.

Another protectionist who argues against the stditterence to rights for children is

Laura Purdy. Where O’Neill is interested in chafjang both liberationists and libertarians,

148 O’Neill, (1988), 456.
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however, Purdy is most concerned with the negaioresequences which will result if the
children’s liberation movement to secure equaltsgh sustained. In her boak Their Best
Interests?*° Purdy offers three potential consequences whicidcarise from giving
children equal rights. First, like the libertarid&yrdy suggests equal rights could weaken
appropriate parental authority. She makes thisrctaat because she believes that granting
rights to children undermines parental liberty tigghiather, she claims that when one
assumes that children are in need of liberatianctinventional asymmetrical parent/child
relationship is weakened, such that the tradititegdl ties which bind parent to child will
lose their force. Moreover, she argues that thekerag of this relationship will push
parents to be more reluctant to participate inkihd of training their children require for
responsible and moral behaviour, and children esbants in particular) will be less likely to

take their parent’s guidance seriously.

Second, Purdy argues that granting equal rightsitdren would require the abolition
of compulsory schooling. She expresses this woenabse she believes that, if children have
equal rights to adults, then they will have thdtitp choose not to go to school. She
acknowledges that the liberationist is correcteoldre that not all formal school
environments are ideal, but she maintains thalilbleeationist’s solution to this issue is not
ideal either. Purdy argues instead that compulpabjic schooling is an essential component

of a good society. She stakes this claim for theas reason that it provides a public safety

149 | aura Purdy|n Their Best Interests? The Case Against EquahtRitpr Children (New York: Cornell
University Press, 1992), 214-215.
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net for many children who, left to their own dedcevould be unable to benefit from any
educational experiences (self-directed or not)tifaumore, she stakes this claim because she
objects to the liberationist’s suggestion that calepry public schooling is coerced public
indoctrination. On the contrary, for Purdy, theiabegalues public schools are able to

transmit to children are essential both for thédthiability to ultimately function as an

active member of that society, and for the beréfgociety in general, “because their moral

temperament has enormous consequences for the fftsociety as a wholé>

Finally, she contends that, if children are grargqdal rights, not only could children
choose not to go to school, but they could choosanter the workforce prematurely — a
choice Purdy suggests which would not only robdebkih of their childhood, but which
would force many children to accept menial jobdwi#w options for advancement,
effectively ruining their futures. According to Plyr the only way to correct the possibility
of such negative consequences is to accept thrat dine morally relevant differences
between adults and children which requiierentkinds of interaction, and asymmetrical
distribution of rights This idea echoes the sentiments of the origisaibthe rights-for-
children movement, like the International Laboug@risationwho established the
Minimum Age Conventiaim place legal restrictions on employers interesgtddring
children under the age of 14. By making educaticorapulsory, government-sponsored

activity for all children under the age of 14, acting to both the ILO and Purdy, it becomes

1501 aura Purdy, (1994) “Why Children Shouldn’t Havgu&l Rights,” inThe International Journal of
Children’s Right2: 223-241.
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nearly impossible for employers to rob childreritedir childhood and of the benefits to be

gained from formal education.

The most obvious of these morally relevant diffeembetween adult and child,
which Purdy highlights, anghysical vulnerabilityandinstrumental rationality Of course, in
the case of physical vulnerability no one can diay sometimes children require protection
from danger and exploitation. It is the liberatitig attack on the traditional conception of
rationality, however, which interests Purdy moste 8efines instrumental rationality as “the
ability to judge what steps are necessary to attgiarticular goal** She challenges the
liberationist claim that any dividing line betwete rational and the non-rational is arbitrary
and unnecessary, by suggesting that it is diffittufind any human space which is not vague
or fuzzy. She claims that human interaction isetplith inconsistencies and incongruities,
but that fact does not entail that one should eefosset boundaries between what constitutes

appropriate childhood entitlements, and what ctutss appropriate adult entitlements.

While Purdy is not willing to fully endorse the déikationist's demand for extreme
equality, she accepts that accommodations neee moaole for those children who are
unusually proficient, as well as for those adultevare unusually deficient. And so, she
prefers a model which incorporates “emancipati@tedures” as a possible alternative to
the liberationist demands for a wholesale distrdoubf rights, or what she refers to as
“unearned freedoms”. Purdy recommends that ceréaimictions on liberties, especially

those directed at children, are warranted becaeigaic things are unacceptable for children.

151 purdy (1994), 227.
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For example, she suggests the potential “mayharatible to certain liberties such as
unrestricted gun ownership should suffice to jydtifeir prohibition.**? Other examples of
appropriate restrictions on childhood liberty, adbog to Purdy, would include any rights
that are based on the presupposition that the hofdge rights understands the
consequences of choosing to exercise those righghts such as the right to vote, drink,
engage in sex, choose medical treatment, or to éotrm binding contract® She is not
opposed to the concept of freedom. She is oppastettconcept of freedom at all costs, or
an uncritical glorification of abstract freedom wiiignores practical consequences. Rather
than accepting the liberationist claim that, inlitgachildren are no more irrational than the
least competent adult, and so are entitled to dgedloms, she contends that children are
only entitled to a social environment sensitivéhte degree of non-rationality that each child
might possess. To this, however, she is carefoutil upon the liberationist’s intuition that
freedom is essential, by adding that the developmiecritical thinking is key to a child’s
education and autonomy. “Critical thinking is someg) that should be introduced the first
day of school and continued until the last: higlalgy compulsory education (no matter
what its precise form) would therefore guarantelimn’s exposure to it*** For Purdy, any
protectionist measures should bear this in mindendareful not to over-nurture or over-

protect.

152 pyrdy (1992), 222.
153 purdy (1992), 26.
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Both O’Neill and Purdy, in my view, correctly conde that supporting and
protecting childhood freedoms must be a graduaikldemental process in which children
are granted greater freedoms based either onitnaaliage-based assessments or on
competency-based assessments that connect righttities>° Further to this, however,
they both prefer to endorse a view which at tinee®firs certain paternalistic protections
over freedoms, even if that protection is seenoagiing or oppressive. They claim that
freedom will come for children if they are guidedmake the right choices in their lives,
including being required to go to public school éxample. Where the liberationist contends
that compulsory schooling stifles the child’s natwuriosity and motivation to learn, and
where the libertarian contends that the parentgdiee best position to take care of their
own children’s education, the protectionist argmssead that, given the nature of childhood,
compulsory publicly-driven schoolirig in the best interests of children. The protecgoni
correctly makes this claim on behalf of all childr@ot just the small minority of highly self-
directed individuals whom the liberationist pogitican address, or the highly motivated
parents whom the libertarian position can addiéssthe protectionistontrathe
liberationist, it is acceptable to limit the freedof children in a way which would be
unacceptable for adults, to ensure a certain guafilife over a lifetime. For the
protectionistcontrathe libertarian, it is also acceptable to plan@ts on the role that the
parents can play. Parental autonomy can sometmesdare with the child’s ability to learn
things because those things interfere with parentatests/abilities. The protectionist

suggests that for the child’s own development,ramdividual, even parental interest needs
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limits. But what happens when the values of parelfatsh with those of the state? When
deciding what is in the best interests of the ¢hildich authority should have priority,

parental beliefs or state obligations to maintagtadle society?

A classic case in the literature which deals whiils tssue is the case Wfisconsin v.
Yoder® In this case, the United States Supreme Courtftiat placing Amish children in
compulsory schooling beyond grade 8 was a violatiothe parental right to freedom of
religion. As an isolated farming community with geeligious faith, the Amish petitioned
for their children to be exempt from any compulspuplic schooling beyond the age of 14
(2 years short of the State minimum). While the stmilo not reject (public) education per
se, they believe that their children only requmewgh formal schooling to prepare them with
the basic skills for farming and with literacy Bible reading. This Amish model of
education is based on their belief that any congoulpublic (secular) schooling beyond

these rudimentary skills will weaken their own coomity’s faith and very existence.

In this case (an in many subsequent cases deaithghg Amish), it was determined
that the Amish children should be excused fromldke2 years of compulsory schooling
based in part on two key questions thi@sholdquestion and balancingquestion. The
threshold question asks whether the contestedipeaminstitutes a real burden on other
rights, in this case, the right to the free exgoessf religion. The balancing question asks

whether there are also compelling state interebtshwcould outweigh the need to grant

156 \WISCONSIN v. YODER et al. Certiorari to the Supeefourt of Wisconsin 406 US 205 (1972). Argued
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accommodations. By accepting that compulsory sahgdleyond grade 8 was a real burden
to the beliefs of the community in which these dteh belong, and by acknowledging that
there was no compelling state reason to outweighcaommodation, it was determined that
areasonableaccommodation could be made in the best intecéstee children involved. Of
course, there is a further question lurking as tether the religious beliefs of a parent
should trump those of a chiff but as far as the child’s basic education is corem this
decision is reasonable. It is reasonable becauserming their children to a public school
for 8 years, the parents acknowledge and accepiih@tance of exposing their children to
a larger community than their own immediate ongieghe risks that such an exposure
might bring to their relationship with their chitr. Likewise, by accepting that extended
compulsory schooling represents a real burdenadétefs of the Amish community, the

state recognizes the rights of its citizens todoee of thought and conscience.

While in agreement that parents play a vital raléhe lives of their children, Purdy
guestions: if education is something to which aleifdare entitled because it istireir best
interests, what priority should be givenparentalrights? According to the protectionist, a
clear demarcation between rights as free choicésights as protected interests might lead
one to assume, prematurely, that overall paremslgralways be allowed to trump the rights
of their children because parents can activelyrclkertain primary rights which children
clearly cannot. In a case such as the Yoder oneximple, Purdy concurs with the

liberationist to suggest that, in the interest mitpcting the ability of the child to develber

157 A good topic for another dissertation.
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ownrationality, it is sometimes necessary to overgdeental autonomy. She strengthens this
claim even further to suggest that, not only dddcbin havea positive righto an education
which provides them with appropriate knowledge dlbe society in which they live,

children “havea dutyto learn it, even at the cost of some loss ofrtijp&"® Purdy concludes
that accepting education as a fundamental soc@l ¢gmwhich all children are entitled is

essential to ensuring that the child’s interestsfafi development are the primary focus.

While the protectionist offers a broad, pragmaistification for the obligations we
have toward children and their positive right taieation, her desire to favour ‘grown-up’
obligations, over the rights children have, seearzjing. On the one hand, the protectionist
claims to be defending the child’s place in sogietythe other hand, the protectionist
contends that the best way to do this is to focuthe adult’s role in the child’s life.
Moreover, the protectionist does this by furthezafying that if the role which the child’s
parents adopt conflicts with the role that socadppts, then certain protective measures

need to be in place to control the choices thenpar@e allowed to make as well.

It is important to recall the motivation behind dreation of the CRC. Prior to the
drafting of the CRC, many people felt that the ICERSrepresented an appropriate
commitment made by the participating members temthind protect both the autonomy
andthe social security of each of its members. Inddwee of children’s education, for
example, the traditional view (as supported byl@eSCR) held, much like the

protectionist’s view, that education is a sociatdfe that societies have an obligation to

158 purdy (1992), 166. Italics added.
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recognize and support through official channel&idcSrof this view, however, felt that, while
such a document was an important advancement iaré&zeof human rights promotion, it
relied too heavily on particular kinds of sociaustures, which already recognized and

supported a liberal, human rights-respecting woeldv

In an effort to remedy this oversight, the creatdfrthe CRC believed that, to address
the needs and interests of all children, regardiésisting social structures, certain factors
required more sustained consideration. Positiv@signd obligations are important but, to
address the needs and interests of all childreyafdéess of the social structures they find
themselves embedded in) consideration must be govére moral rights each child is owed
as a matter of decent treatmardependently of any external attachmetitgs only after
such moral rights are understood that one’s gemlatigations can be derived. Protectionists
like O’Neill and Purdy establish a vitally importaimderstanding of fundamental positive
obligations. The CRC'’s focus on the fundamentditsa@f children broadens this, however,
not only to take into account the obligations oftbparents and adults in general, but also to
consider the rights of the child independently bitever attachments he or she may have to
those adults to be able to determine more effdgtivbich authority should have priority
when values or beliefs clash. In the Yoder casexample, while it may seem on the
surface to be a battle between parental rightsstatd obligations, the compromises which
had to be made by both the parents and the stiitata that the authority which was
ultimately driving the decision was that of theldhs right to an education which can prepare

him for an individual life within the society in wdh he is embedded.
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To recap, this chapter has considered three atteer@rguments which address what
is in the best interests of children outside ofdtandard blanket UN assertion that every
child has a right to free and compulsory basic prireducation. The liberationist defends a
position which recommends that it is in the bettrigsts of the child to release her from the
artificial 20" century concept of childhood, including the UN @i for compulsory
schooling. For the liberationist, such a releaseetsessary to stimulate the development of
the child’s own natural curiosity and desire tated he libertarian, on the other hand,
defends a position which enables the child’s paterdt an ‘arbitrary’ state authority, to
provide the education her parents believe to beecofor her. In so doing, the libertarian
argues the child will be able to benefit from thatural’ desire of the parents to act on behalf
of their own dependents. Finally, the protectiodistends a position which recommends that
codified responsibilities, like the ones listedhe ICESCR for example, be put in place to
protect and positively support a child’s claimaagible material goods and obvious social
benefits, including education. According to thetpobionist, however, if adults are
encouraged to recognize their fundamental obligattowards children, then there is no
need for the further stipulation that children haveuman right to education. Ostensibly,
each of these positions defend a best interestsiple; in so doing, however, they also place
demands upon children and adults which might reifdy apply to the circumstances of all

children.

In proposing a model of equal rights for all, theefationist is imposing upon all

children the duty to design and engage their owrtational plan. In insisting upon parental
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control of all decision-making directed toward th@ivn children, the libertarian is imposing
upon all parents the duty to be available (e.gdeeid), knowledgeable and economically
qualified to secure an education for their ownaah. In demanding all agents recognize
and act on their positive obligations, the protaast is imposing upon all agents the duty to
be altruistic or to ‘do the right thing’. All thresf these positions are correct to suggest that
children are entitled to certain considerationsluding their need to have an education. On
the other hand, all three positions fail to recagrsomething which the UN has been careful
to recognize, namely that the child has an identibne which will inevitably be tied to the
child’s parents or guardians, and which also repressthe child directly as an individual and

as a rights-holder.

Thus the standard, blanket UN statement that estalg has a right to free and
compulsory basic primary education, as supporteth®yCRC and the current MDG of
education for all by 2015, is directed toward ctéldand their need to be able to access a
basic minimum education which is of benefit to thétather than isolate rights from
obligations because children belong to a set oflitmnal or incomplete rights-holders, the
UN recommends that, as members of the human faatilidren are entitled to certain
humanrights which are indivisible. It is correct to ¢ that children have a greater chance
than adults do to harm themselves if left to tle@n devices, but it is incorrect to maintain
that it is in the best interests of children toidvar disapprove of a social context that
progressively enables them to develop into indepetidational decision-makers within the

communities in which they find themselves. Forshee reason, it is correct to assume that
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children have the right to develop progressively,ibis incorrect to maintain that children

do not need the proactive assistance of othergittedhis development. The next section
will propose that, while some deliberate patermalsems inevitable even prior to any
discussion of children’s rights, securing a childght to education requires more than sound
policy or sound intentions: sustained consideragign needs to be given to the role that

children play in their own development.

2.4.Beyond Paternalism — Children as Meaning-Makers

The argument from paternalism stresses that childre likely to do harm to
themselves because they are vulnerable, uninfoemédnexperienced. As the previous
section outlined, it is common to believe thatdteh are incapable of rational choice and so
are incapable of promoting their own good if givierty rights. Proponents of this
position, as seen in the protectionist positioleast, choose to favour instead rights which
can be derived from fundamental responsibilitiestdigations that fully autonomous agents
can fulfill on behalf of their less autonomous degents. This position is often taken,
however, under the assumption that while childray tve ill-equipped today, they will
inherit the world tomorrow and so it is in their wWwest interests, and in the interests of
society in general, to deliberate on what woulé@ppropriate adult/child interactions to
ensure this transition can happen. If children uliilmately become autonomous agents, it
would be important to consider whether the intuitad the liberationist is correct to
recommend that children are not just future-peremwaiting for life to begin, but are

capable of acting as meaning-makers in this devedop as well. With this in mind, this
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section returns to the CRC and its stipulation #ahication is a fundamentaliman right, to

determine what role the child should ultimatelyypiaher own development.

Recall the CRC and its demanding claim that a thiidht to education must meet
the needs of three different interest groups: thte sthe parent/educatamndthe child.
While critics of a right to education correctly g@gt that vulnerability and inexperience
render children less capable of engaging theirtsigian adults, it does not follow that they
do not have any rights or that they must relinqdmr own rights to their parents or to the
state. Similarly, recognizing a child’s fundamentght to education does not necessarily
mean that the CRC recommends that children shaufcele to do whatever they are moved
to do, either. It is possible to reformulate thattional division of establishing either liberty
rights or welfare rights into a model which recagps a child’s fundamental right to
education based on the need to provide both, &slmotsection 1.3. Not only should
education be recognized as a fundamental rightiiotwall children are entitled, any desire
to provide children with education is going to hawdoalance the need for societal/parental

protection with the need for self-determination.

Where the liberationist suggests that children khba completely free to govern their
own lives, and where the protectionist suggestsdhiédren require adult intervention until
such time that they are capable themselves of govgtheir own lives, the CRC takes a
combined approach to the liberty and the welfarehdtiren. It fulfills not only the
protectionist’s need to stipulate specific claimmattchildren have against the actions of

others (so that they can grow up) but also thedifienist’s need to allow children to
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participate actively in their own development amavgh. This emphasis on a child’s
fundamental human rights, built upon a frameworkigtits-respecting education, recognizes
that it is possible to grant liberty rights to ciiégn — but libertyn the sense of improvement

or independence rather than liberatiohs Ann Palmeri has suggested:

Our problem here is not in ‘liberating children’twhat we often take the notion of
‘liberty’ to mean. ‘Liberty,” in the classical lilbal sense, has meant the absence of
external impediments. Yet, the other sense, deyifriom that tradition, is the sense
of being a person, meaning being responsible, ga@asons, acting with intentions
and purposes. We want a society that enhancetb#reylof a person to develop
(creatively) in the fullest sense possibte.

The liberty that Palmeri refers to is essentiadwo understanding of what it means for a child
to have a right to education. Recall that one efdfated aims of education in the CRC is to
go beyond formal schooling to embrace the broadeaf life experiences and learning
processes which enable children, individually aoliectively, to develop their personalities,
talents and abilities to live a full and satisfyiifg within society. To suggest that the right to
education represents a fundamental liberty rightfaldren is to suggest that children have

both a right to grow up, and a right to help detaerhe direction of that development.

Joel Feinberg offers a similar justification foclald’s right to grow up or to have an
open future. He suggests that it is important emgrights to children not only to protect the
child from her own vulnerability, but also to protéhe autonomy of the adult whom the

child will become:

139 Ann Palmeri, “Childhood’s End: Toward the Libegatiof Children,” in William Aiken and Hugh LaFoltet
(eds.)Whose Child? Children’s Rights, Parental Authordapd State PoweiNew Jersey: Rowman and
Littlefield, 1980), 119.
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It is the adult he is to become who must exertisechoice, more exactly, the adult
he will become if his basic options are kept opeth lais growth kept ‘natural’ and
unforced. In any case, that adult does not existayal perhaps he never will. But the
child is potentiallythat adult, and it is that adult who is the peratrwse autonomy
must be protected now (in advant®).

Here Feinberg is arguing for children’s rights hetause he believes in the liberation of
children as children, or the protection of childeendependents, but because he believes in
the autonomy rights of children as future adults.afgues, however, that where it is
unacceptable to interfere with an adult’'s auton@amg ability to make choices, when it
comes to children a unique understanding of autgnsmequired. For example, allowing an
adult to become an alcoholic despite knowing thahsa choice will ultimately shorten his
life is an acceptable acknowledgment of that aduitght to choose. In such a case, an adult’s
autonomy prevents others from interfering in hissent choices for the sake of protecting
his future liberty. When it comes to children, hoe® Feinberg contends — in agreement
with the libertarian and the protectionist — théitedent decisions are required to ensure that
the child’s future liberty is protected prior tovgig way to his present desire to make free
choices. Despite this consensus, Feinberg conteatishildren have rights nonetheless: not
the full-fledged autonomy rights of adults that liberationist is demanding, rather, children

have what Feinberg refers to as ‘anticipatory aomoyrights.”’

According to Feinberg, these anticipatory autonoiglyts are necessary to place a

greater moral weight on the child’s future than armaild place on an adult’s future. For

160 30el Feinberg, (1980) “The Child’s Right to an ®paiture” in Aiken and LaFollette (ed§)hose Child:
Children’s Rights, Parental Authority, and Stateao (New Jersey: Rowman and Allenheld,), 127.
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Feinberg, the need to distinguish between the feignice of the child’s future and that of an
adult is necessary to manage the free choicesildfeh rather than simply accepting them
(as you would with an adult) or outright rejectthgm (as you would with an infant, for
example). Children represent unique philosophiballenges because they are neither
completely incompetent nor are they completely bégpaf freely making choices. To
complicate this further, children pass through olmsgle stages of development and it is
important to take this evolving nature of childhaddlity into account. Consequently,
Feinberg contends that the only reasonable thimp tis to recognize the child’s “right to an
open future” and to manage actively the autonomay ¢hildren are granted throughout this
process to maximize the potential life-choices thiltbe available when the child becomes

an adult.

To avoid what he refers to as ‘blameable patenrmélise is careful to specify the kind
of management to which he is referring. By ‘blamegdaternalism’, he is referring to the
notion of “treating the child at a given stagefdsei were at some eatrlier, less developed,
stage.® Feinberg recommends that, while there is a ne@daiect children from their own
harmful choices, and while it is perfectly accepadbr parents in particular to act
paternalistically, there is also a need to reftecthe degree to which the adult can interfere.
For example, he suggests that coerced educatigpatiences are not a violation of the
child’s rights because attending school is essewtihe child’s future well-being. On the

other hand, he warns that educational experieramee over-managed if anticipatory rights

181 pid, 141.
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are not taken into account. When this happens) #eeicase of the education of Amish
children, as raised by Purdy for example, Feinlseigpests that coerced educational
experiences can be as confining as they can belémoay. According to Feinberg,

cooperative partnerships between children, theernia and the state are necessary to ensure
these anticipatory autonomy rights are protectetimomoted, and that children are

provided with an educational experience which ighlmeutral and flexible. More

importantly, Feinberg warns, if these anticipatawgyonomy rights are not protected and
promoted, as in the case of fundamentalist graokpste Amish, “critical life-decisions will
have been made irreversibly for a person well leefa reaches the age of full discretion
when he should be expected, in a free society akerthem himself*** For Feinberg,
children’s rights represent their claim againseostfor an open door to the future. If

Feinberg is truly after manageable paternalism,évar then why engage the language of

rights for children?

As seen in this chapter, both the libertarian &edprotectionist provide valid
justification for such an account and, by focusangoenefits or obligations rather than rights,
they seem to provide certain enforceable claimeer®s have a vested interest or an
obligation to care for children, including the pisien of education, and children are entitled
to expect their parents and teachers will act andtty. In the case of the protectionist, her
claim goes even further to place certain conditimm&ppropriate parent/child interactions

which consider not only the primary rights of trergnts to parental sovereignty, but also the

182 1hjd, 133.
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secondary rights of the child to the provisionaif ind accessible social benefits. Given
such a view, it seems reasonable for the protastitmquestion: what is to be gained by
granting liberty rights to children prematurelyppided parental obligation is understood,
enforceable and supportable through the resoufdbe state? Similarly, it seems reasonable
for the libertarian to question: why establish tieed for positive rights at all, provided

adults respect the non-harm principle and aretrel® what they do best, namely, take care

of their own property?

Recall the standard definition of rights that waseg at the beginning a right is a
justified claim on someone, or on some institutfonsomething, which one is owean this
definition, to have a right to education meansdeih have a right to claim against others,
namely adults, the educational opportunities wiiey are owed. In the case of the right to
education, the claim to education is usually jistibbecause there is a good reason for others
to honour it, namely, that children will fail torthe without an education. Recall also, to this
standard definition of rights, it was suggested &haurther stipulation could be made about a
particular set of rights which go beyond social\emtions to represent tireimanrights
each individual is owed as a matter of decentitneat. These rights go beyond any
particular attachments we might have within our-ttagay interactions, to represent more
generally the standards for reciprocal toleranakrantual forbearance in any human
interaction. Feinberg’s demand for the child’s tighan open future, including an education
that promotes the child’s self-fulfilment at evestage of her development, represents this

same desire to go beyond social conventions tblestea more secure voice for children.
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While it is true that Feinberg opts for the langeia@ paternalism (albeit managed
paternalism), he prefers the language of recipights over the language of agent

obligations (which O’Neill and Purdy prefer) becawsly a stipulation of fundamental

human rights can provide all children with a poiartlaim against others. Nonetheless, his
desire to focus on the future life of the childgda an undue emphasis on the maintenance of
adult intervention. In Feinberg’s model, therehis tlanger of adults feeling compelled to
‘shop around’ continuously for new experiences apportunities just for the sake of

maximal exposure, without recognizing why such mreatiexposure is vital. Having an open
future requires not so much being exposedltoptions; rather it requires matching
appropriate options to the unfolding of the childifgque personality, talents, mental and

physical abilities and social circumstances.

Consider again the CRC and its demanding stipuidtiat the child, the
parent/educator and the state should be activglggad in mutually supporting an
interdependent alliance. This document is compatith Feinberg’s recommendation that
children should be able to claim the kind of ediacst! choices necessary for the protection
of their own inexperience and vulnerability, notention for the promotion of the self-
fulfillment of the adult that the child will becom#/hat the CRC offers in addition to this,
however, is the idea that children themselves shbelallowed to participate actively in
decisions that will ultimately affect their own &ig. Thehumanright to education which the
CRC stipulates fulfills not only the protectionstieed to insist on specific claims that

children have against the actions of others sothieat can grow up; it also fulfills the
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liberationist’s demand that, as fellow human bejrmtpdren should be allowed to participate

actively in their own development and growth.

Eugeen Verhellen has suggested that this natuted®RC is what makes it a
revolutionary document. It is designed to movedigors and lawyers to readnteractively
andcomprehensivelgather than article by article. No longer is theus on particular
positive or negative rights that a child may or may have; the CRC addresses both the
child as a chilcandas a child who will ultimately transition into dthood. This provision,
Verhellen suggests, brings “children back into stycby recognizing them as ‘meaning-
makers’ — by recognizing their citizenshif§*He argues that the near universal ratification
of the CRC — the most ratified international humights document — suggests that there is
already a “geo-political social contrat¥ at least in principle, to the idea that childrewvé
a right to education and that others have a redpititysto recognize this right. He adds to
this that, to respect children as human beingsaardgitimate rights-holders, what is called
for is the establishment of not only rigiitseducation but the establishment of rigt©ugh
andin education as welf® He recognizes that significant progress in thelpetion of
important policy documents and international lawséh‘guaranteed’ a right to education for

many children, but he cautions that other obstdletand in the way of their actually

183 Eugeen Verhellen, “Facilitating Children’s RiglnsEducation: Expectations and Demands on Teacirets
Parents,” in Hart et al., edShildren’s Rights in Educatigr{London: Jessica Kingsley Publishers, 2001),
181.

154 pid.

165 Eugeen Verhellen, (1993) “Children’s Rights andi€ation: A Three-Track Legally Binding Imperativén’
School Psychology Internationadl: 199-208.

186 For example, a lack of legal recognition as a@erabuse, discrimination, early marriage (esplydiat
girls), poor governance, armed combat, povertyardus labour conditions, and exploitation (inahgdi
sex tourism and other child labour practices).
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realizing this right. Like Feinberg, Verhellen agsehat the right to education includes
having one’s interests protected from the poweatbérs by the provision of basic social
welfare benefits, including education. Contra Fengh however, he also suggests that the
right to education must include having the oppdtjuto participate actively as ‘meaning-
makers’, not just ‘future performers’. Once thiterof children is recognized, adults can
movefrom a model of providers of educatitma model of promoters of a child’s right to

participate actively in her own growth and develeoin

In her role as UN special rapporteur on the righeducation, Katarina Tomasevski

concurs with Verhellen’s observations:

Mere access to educational institutions, diffi@gdtit may be to achieve in practice,
does not amount to the right to education. Ratieright to education requires
enforceable individual entitlements to educati@feguards for human rights in
education, and instrumentalization of educatiothéoenjoyment of all human rights
through educatioft’

Both TomasSevski and Verhellen recognize that a ohac like the CRC is significant
because it provides a comprehensive statemeneabté of the parents/educators, the state
and the child in the promotion and protection dfdren’s rights. They also recognize that
the CRC confirms the fundamental role which edacatilays in the establishment of these
rights. They both agree, however, that it is esaktat move beyond the establishment of
official legislative channels like the CRC to ads¢he kind of social context necessary to

establish a right to education for all children.

167 K atarina Tomasevski, (2004b) “The Right to EdumaitiUnited Nations report submitted by the Special
Rapporteur, (January 15, 2004), 22.
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Obviously, it is not possible to do the impossilifa child needs to pay to go to
school and her family has no money then, cleahg, sill not be able to go to school, even if
there is full acceptance of her right to such artlement. Likewise, if a government is in the
middle of a civil war or a famine then, clearlywiill not be possible for that government to
secure the funds for compulsory schooling, or kmmakchooling as a public service to trump
other, more immediately pressing, needs. For Tews$ and Verhellen, however, such
realities do not diminish the fact that educatibowdd be viewed as a fundamental human
right to which all children are entitled. On thent@ry, it simply makes their claim more
urgent. Nevertheless, saying that something isiddmental human right, even if such a
statement is found in a comprehensive and well-sdpgd document like the CRC, does not

make it a human right.

Tomasevski has argued that respecting the rightit@ation is a primary public
responsibility, and she stakes this claim on tHeebthat, to realize education as a
fundamental right, three things need to be consdighedenial of the right to education, the
violation of the right to education, and tdestortion of the right to education. Obviously, the
denial of the right to education is an unfavouraiiistacle which can be overcome by
establishing and fully ratifying human rights codidee the ICESCR and the CRC, which
recognize the right of all children to basic primaducation. Nevertheless, a right to
education is not just about access. Much of Tonsldswvork as special rapporteur focuses

on developing what she refers to as a 4-A schemeatfng education: Available,
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Accessible, Acceptable, and AdaptabifeEstablishing that the right to education exists
symbolically through national and international lswmportant, but, TomasSevski argues, to
ensure that the right to education is as acceptabieis accessible requires input from both
an official institutional point of view like the Uldnd an individual point of view which

comes from the children and adults who actuallyigipate in the institution of education.
People and resources make the difference, notadigins.There are ample cases where
‘trophy laws’ exist but where individuals do notnedit from the principles stipulated in

those laws. Mechanisms need to be in place tovd#akthose circumstances where the right
to education has been distorted and where childmeghts have been violated by this
distortion. While the CRC offers the most completenal statement of this integrative
approach to protecting not only the child’s rightaiccess an education, but also to promoting
the child’s right to take ownership of that educaél experience, the CRC has not been
universally endorsed. American non-ratificationparticular, remains an alarming

avoidance of issues related to the rights of caildChapter 7 considers Tomasevski’'s efforts
to deal with these distortions and violations iaager detail, but before this can be done, it is
important first to consider the nature of sociatitutions. After all, education is but one
social institution. The next chapter considers Wiiradl of institutional structure should be

dedicated to the provision and promotion of edacetor all — in particular, the kind of

168 K atarina TomaSevski, (2006bjuman Rights Obligations in Education: The 4-A $o&€The Netherlands:
Wolf Legal Publishers, 2006).
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structure which would be necessary to establishsapgort the kind of basic primary

education to which the UN claims all children andéitéad.
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Chapter 3
Rawlsian Social Institutions

Education is a social institution which typicall/established through a collective
social desire to have civil and supportive socgetWwith this in mind, many societies
traditionally view education (at least primary a®&tondary education) as a public service
which adults and educators provide for childrenlsoich time that they outgrow their
childhood vulnerabilities and inexperience to beearontributing members of society
themselves. And, as the first chapter of this diaen highlighted, it is for this reason that
the UN has claimed free and compulsory basic pgrpablic education to be a fundamental
right to which all children are entitled. This k&l that free and compulsory basic primary
public education should be recognized and suppadedfundamental right — is not
universally accepted, however, and, as chaptegldighted, there are at least three
alternative perspectives which argue, strongly, Wéing able to have access to an education

is important for children, but not necessarilyghtj much less humanright.

For example, it was suggested that the liberatignisterest in education is based on
the intrinsic good which comes from having an etiocathat is directed and supported by
one’s own hand. For the liberationist, any intexfere in achieving this end — like the UN’s
additional stipulation that education must be a golsory, publicly-directed activity — has
the potential to convert the intrinsic value toga@ned from having access to an education
into ideological indoctrination. Second, it was gested that the libertarian’s interest in

education is based on the belief that having acatehn will enable children to become fully
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autonomous, rational individuals. For the libedarihowever, it is the sole responsibility of
the parent or guardian to protect and supportaiislege. Education is not something which
can be equalized effectively within a publicly dired institutional scheme. Finally, it was
suggested that the protectionist’s interest in atlon is based on both the intrinsic good
which comes from having an education, and thehaleng an education can play in the
child’s future. The protectionist supports thisiciahowever, based on the obligations adults
have to protect the vulnerable and the needy, ahdhe claims, on the need to endow upon
the immature certain fundamental rights. Thesetsigl the protectionist, seem unnecessary
and potentially disadvantageous. For the proteidtiptine prime reason for establishing a
public institution of education is to transmit pewmtar social values to the next generation of

citizens.

While all of these positions seem to provide thdfigland committed accounts of
why having an education is important for childréms chapter examines one further element
necessary to understand what it means for a ahitdite a right to education. More
specifically, this chapter is going to consideredement which none of these positions have
looked at sufficiently — namely, the concept obaial institution itself. An understanding of
the basic structure of social institutions is etiaéto reflect on both the UN'’s ardent belief
that free and compulsory basic primary pubic edanas a social institution to which all
children are entitled, and the counter-claims tivéile education is certainly important for
children, it is not something which should necegsbe either free, or compulsory, or

public, nor perhaps even a justified entitlement.
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One of the most famous and influential articulasiom the concept of social
institutions and the basic structure of society esrinom John Rawls and hiieory of
Justice'® According to Rawls, the basic structure of socity be defined as “the way in
which the major social institutions fit togethetdrone system, and how they assign
fundamental rights and duties and shape the divisi@dvantages that arise through social
cooperation.®’® At the time of its publication, Rawls’ commitmentunderstanding the
basic structure of society and his firm focus orrahand political philosophy — most
specifically “his spirited defense of liberalishh”— represented an important re-awakening in
philosophy (at least within contemporary Westebetal theory), a re-awakening which
secured Rawls a position as one of the most inflalgpolitical philosophers of the 50
century. In general, his theory represents a pigbtidt from the view that society should
maximize the general net benefit achievable byadastitutions to one that should also

secure the rights and liberties of all individuisaccess those institutions.

In particular, according to Allan Bloom, for exarapthe work of Rawls represents
“the most ambitious political project undertakengosnember of the school currently
dominant in academic philosophy; and it offers oy a defense of, but also a new

a2

foundation for, a radical egalitarian interpretatif liberal democracy'? What makes

Rawls so important, however, is not the fact thvatrgone agrees with his theory, as Bloom

189 30hn RawlsA Theory of JusticECambridge: Belknap Press of Harvard University7 )9

170 30hn RawlsPolitical Liberalism(New York: Columbia University Press, 1996), 258.

171 Benjamin R. Barber, (1975) “Justifying Justiceolilems of Psychology, Measurement, and Politics in
Rawls,” inThe American Political Science Revié®%(2): 663-674.

172 Allan Bloom, (1975) “Justice: John Rawls Vs. Thadition of Political Philosophy,” iThe American
Political Science Revie69 (2): 648-662.
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pointed out when he suggested, “the magnitude a8 claims, deserves to be measured
by standards of a severity commensurate with iggntions.””® Nor is Rawls’s theory
important because all liberals agree with him e&jtae John Chapman pointed out when he
suggested, “[Rawls’] theory has been and will awni to be criticized by both libertarians
and egalitarians™* The work of John Rawls is pivotal, as Martha Nassti "> has noted,
because he revived an interest in two age-old pbybical fascinations — what makes a
society just, and how social justice connects aithindividual's pursuit of a good life.
Although Rawls himself is somewhat silent on th@icef education, education is one of the
primary social institutions which Rawls assumesssential to the development of a well-
ordered just society. Thus, to validate more coteplehe claim that education is a human
right, it is important to understand both what Rasdiggests is required for a well-ordered
just society, and how Rawls connects this notiosagial justice with an individual’s pursuit

of a good life.

At the beginning oflustice as Fairnes®awls describes four key contributions he
suggests political philosophy makes to the disegbf philosophy in particular, and to
social-political thought in general. First, Rawdgéstherole of political stabilizerto be of
primary importance. Rawls argues political phildspplays this practical role in that it

provokes reasoned reflection on what are oftenlgekgputed, hot-button political issues.

173 H
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According to Rawls, such reasoned reflection ersaieto look beyond the issue itself, to
determine if some overlooked philosophical or meahmon ground actually exists. In the
case of the right to education for example, Rawdsllal argue that reasoned reflection may
uncover a new space between the polarized deb#thesd# who either defend or deny the

child’s right to education.

Related to this are three explanatory roles, wRialvls suggests are both informative
and relevant to the primary desire for socio-paditistability. First, Rawls argues, the
theoretical space of political philosophy can drienfamiliarize individuals with many
possible personal and social ends which they pussgan, in the case of the right to
education, Rawls would argue that political philaisp can provide an informative
conceptual space to explore the scope of educheapariences necessary to enable both
individualsquaindividuals, to realize their own sense of a gbfed and individualsqua
citizens, to recognize their role in society. TistfRawls adds that, with reasoned reflection
and conceptual awareness, political philosophyatem encourage what he refers to as
reconciliation. For Rawls, an understanding of histitutions ‘hang together’ over time is
essential to understand two things. First, the ttaait is never good simply to be resigned
to the often discouraging and trying effects ofdbeial institutions in which we might find
ourselves engaged. Second, while acquiescenceegaoténtially risky, it may be possible to
come to understand how these social institutiongeldped over time, and to accept these
institutions as both reasonable and indispens#likd. this notion of reconciliation, he is

careful to caution, however, that it is essentiahiaintain a prudent level of reasoned
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reflection to avoid a corrupt justification of te&tus quo in the name of rationality aldfe.
Finally, Rawls suggests that, within the discowspolitical philosophy, it is possible to
“probe the limits of practical political possibilit*’’ to view society through realistically
utopian eyes. Of course Rawls recommends thisewduse he wants to advance an ideal or
perfect society, rather Rawls wants to establisfaaonably accurate account of what
political ideals and principles a society wouldridwnder social conditions which are
favourable to a decent social and political orded yet still within the realm of actual social

possibility.

As already mentioned, education is not the prinfiacys of Rawls’ work.
Nevertheless, education is one of the primary $atséitutions which Rawls includes as
essential to the development of a well-orderedguostety. For this reason, this chapter
considers the Rawlsian model, of “justice as fagi¢o illustrate how this Rawlsian
framework might apply to our understanding of edioteas a human right. Section 3.1
considers how Rawls applies these three explanadtey of political philosophy in the
development of his own theory of justice as faim&3f course, these explanatory roles feed
into Rawls’ primary assertion that, to instituté@ fsocial-political structures — even ones that
have been ‘established’ to be just — these ingiitatmust uphold a commitment to reasoned
reflection or public justification, and not somerfoof authoritarian, or dictatorial, or

supernatural decréé® Section 3.2 will analyze this notion of Rawlsiarbfic justification,

178 3ohn Rawlslustice as Fairness: A Restatem@ambridge: The Belknap Press of Harvard UniveBigss,
2001), 4 (especially footnote 4).

7 Rawls (2001), 4.
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to understand two things. First, to understand tilogvnotion supports the Rawlsian claim
that rational agents will opt for a risk-aversetriition of fair and equitable treatment: then,
to understand how this notion can support the ctE#ian organization like the UN, which
suggests rational agents will opt to support edosats a human right as well. Finally,
according to Rawls, the most fundamental ideasrcbincept of just social institutions is “the
idea of society as a fair system of social coopanatver time from one generation to the
next.”® With this in mind, section 3.3 will examine thdad&awls, and Rawlsian
supporters, assign to education within a just $pcand what this role means for children

and their rights.

3.1.The Basic Structure of Society

To begin, what does the basic structure of a Rawlgist society look like? In both
Theory of JusticandPolitical Liberalism*®®for example, Rawls states that he rejected prior
political theories like utilitarianism, and its diesto maximize net social benefits
exclusively, to move toward a theory founded omgiples of social justice instead.
According to Rawls:

Justice is the first virtue of social institutioms, truth is of systems of thought. A

theory however elegant and economical must betegjewr revised if it is untrue;

likewise laws and institutions no matter how e#fiti and well-arranged must be

reformed or abolished if they are unjust. Each@epmossesses an inviolability

founded on justice that even the welfare of socsta whole cannot override. For

this reason, justice denies that the loss of freefitm some is made right by a greater
good shared by othet¥:

17° Rawls (2001), 5.
180 Rawls (1996).
181 Rawls (1971), 3.
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Thus, for Rawls, any conception of a just societystibe built upon two fundamental ideas —
the idea of a well-ordered societgdthe idea that all individuals within such a societg

seen as equally human (that is, entitled to theedaasic rights and liberties as anyone else).
With this in mind, Rawls suggests that, if we ad¢dbpt societies are a mixture of different
individuals with different interests and potentihlen the principles of social choice, which
govern a just social system, cannot be utilitaskome. Rawls recommends instead that: “a
just social system defines the scope within whichviiduals must develop their aims, and it
provides a framework of rights and opportunitied #re means of satisfaction within and by
the use of which these ends may be equitably pdrsfeFor Rawls, then, a just society
must reflect both the desire to ensure that noistedt to fall below a basic social minimum
while, at the same time, it must provide individuadth as much social freedom as possible

to achieve their own desired ends.

To realize this just social framework, accordindr@wls, the basic structure of a
society must include certain stabilizing mechanismsocial institutions. For example,
Rawls recommends that a well-ordered just soceyires: a political structure, legal
protection of freedom of thought and liberty of soence, competitive markets, private
property in the means of production, and (monoga}ttifamilies!®* He also recommends

that these stabilizing mechanisms should be estaddi despite the inequalities they are

182 Rawls (1971), 28.
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likely to create or permit. Rather than allowingisbinequities simply to run their course,
Rawls importantly suggests that societies havebdigation to develop a concept of social
justice which avoids (whenever possible) morallyitaary social inequities within these
institutions. In the case of education, sectionviBshow that much of the commentary
Rawls does direct towards the institution of ediacais focused on the role education can
play in achieving this end of reducing or elimimgtsome harmful inequalities. It is also
important to note that, while education is not oftiscussed in detail, Rawls assigns the role
of primary educatoto the family In so doing, he recommends that “a central roth®

family is to arrange in a reasonable and effeatiag the raising of and caring for children,

ensuring their moral development and educationtimonider culture *°

Following the work of thinkers like Hobbes, Rouasead Kant, Rawls describes the
basic structure of a well-ordered society as ongliith the main political and social
institutions fit together into one system of sociabperation. Rawls revived this
contractarian tradition in the 1970s to suggesdtdhs society built upon such a system of
social cooperation could use this system to desegoasic rights and duties, and to regulate
just distributions of the potential benefits togzéned through such social cooperatittiro
this, Rawls adds that the basic structure mustifttin a general conception of justice — a
conception of social justice where, according tavRa“all social values — liberty and

opportunity, income and wealth, and the baseslbfegpect are to be distributed equally

185 Rawls (1997).
186 Rawls (2001), 10.
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unless an unequal distribution of any, or all,lefse values is to everyone’s advanta§é.”
This will be discussed in greater detail in a mohimn, as Brian Orend has suggested,
“Rawls asserts that it is a rule of rational chdénsist on certain bedrock guarantees for
the worst position in society® Rawls takes this minimalist understanding of festis a
plausible starting point for his theory, becausateepts this notion of justice as something
which people have naturally — it is an essentia&nt of being human without which,
Rawls argues, we would be incapable of such merdings as resentment and indignation,

trust and affection®®

To further support his notion of justice, Rawlsisilers two concerns that such an
intuitive appeal may raiséo whomis this obligation of justice owed, and what cause
average individuaio adhere tahis obligation*® To answer the first question, Rawls
recommends that justice is owed to anyone whopalda of a sense of justice. Of course,
Rawls is primarily referring to self-interestedioatal agents but, ultimately, he suggests that
all individuals are capable of a sense of justioe @re, therefore, entitled to certain basic
rights and liberties. Rawls leaves room for théusion of children for example, by
recommending, “in the instance of children, onepgiges that the capacity for a sense of
justice is there and only awaits developmént.For Rawls, children are “prospective

192

citizens™“ and not merely the property of their parentshadibertarian asserts. According
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to Rawls, “just as the principles of justice requinat wives have all the rights of citizens,
the principles of justice impose constraints onfémaily on behalf of children who as

society’s future citizens have basic rights as sath

To answer the second question, Rawls recommerkasafiher contractarians), that
anyone who chooses not to abide by the princigi@sstice removes herself unnecessarily
from certain essential elements of social or pitinteraction — namely, friendship and
trust. For Rawls, it is a matter of common sensactept the principles of justice because it
is reasonable to expect that adherence to thesegas will lead to results which are
advantageous. Moreover, it is irrational not toegt¢hem. Rawls believes this to be so
because he suggests that social interaction isfigituations where individuals have to
coordinate their behaviour to arrive at the rulésclv define their interactions and which can
determine both the benefits they can enjoy andbtindens they have to bear. Rawls
famously yet controversially suggests, howevet, tiham these interactions, it is possible to
arrive at two primary principles of justice by whieach (self-interested rational) individual

ought to abide. Of course, the now famous prinsipligustice he recommends are:

The liberty principle: each person has the samef@asible claim to a fully adequate
scheme of equal basic liberties, which schemerigpedible with the same scheme of
liberties for all.

The difference principle: social and economic iredifies are to satisfy two
conditions: first they are to be attached to offiead positions open to all under
conditions of fair equality of opportunity; and sed, they are to be to the greatest
benefit of the least-advantaged members of sotiéty.

193 Rawls (1997) “The Idea of Public Reason RevisitadThe University of Chicago Law Reviéd (3): 790.
194 Rawls, (2001), 42-43. A revised statement of ttieciples of justice found in Rawls (1971): 52-78.
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By probing the limits of social bargaining, Rawtnéidently asserts that these principles will
be the result of “the considered judgments of caemggoersons concerning the justice of
political and social institutions-* under favourable conditions. He makes this asserti
because, along with the establishment of the gpiesiof justice, he also establishes a
contemporary version of the Hobbesian hypothepoalpolitical bargaining device — what
Hobbes called “a state of natut&and which Rawls calls “the original position”‘veil of

ignorance”.

Rawls devises the veil of ignorance to answer fasrguestionwhat is the most
acceptable political conception of justice for Spgng the fair terms of cooperation between
citizens, regarded as free and equal and as batkaeable and rational?’ It is a veil of
ignorance because the veil conceals any informaliancould possibly bias the selection of
the principles of justice — such as social standjemder, race, intelligence, natural
endowments, religion, income, and partisan polittgchments$® Rawls argues for the
inclusion of this veil to ensure that the grounkksufor the political institutions which form
the foundation of the basic structure come fthmreasoned reflection of individuaigo
are unaware of their own eventual social standiitlgimvsociety. Rawls assumes that, if
decision-makers understand that there is a po$githiey could end up in the least-desirable
position, they will make every effort to make tleast-desirable position at least minimally

acceptable.

195 Rawls (1963), 282.

19 Thomas HobbekeviathanC. B. Macpherson (ed.) (New York: Penguin Book£&)9
197 Rawls (2001), 8.
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3.2.Public Justification

As the previous section highlighted, Rawls begiith the basic concept of a fair
system of social cooperation. From this, Rawls meoends that, when such a system of
social cooperation is fully realized, the resulli we a well-ordered society which not only
protects, but also promotes, a basic structuré bpdn his two principles of liberty and
equality. Given such a framework, it is possiblallege, as Allan Bloom does for example,
that Rawls has simply described and defended thkengegof a modern egalitarian liberal
democracy. In fact, Rawls himself carefully stigakthat his theory is limited topmlitical,
not metaphysical, conception of justice. More sfpeadly, Rawls stipulates three features of
the kind of political conception he takes to be tsagportive of his claim to justice as

fairness:

While it is, of course, a moral conception, it isrked out for a specific subject,
namely, the basic structure of a democratic soclietoes not apply directly to
associations and groups within society, and onbrldo we try to extend it to
connect it with the principles of local justice andcover the relations between
peoples.

Accepting this conception does not presuppose &ngegny particular
comprehensive doctrine. A political conception prés itself as a reasonable
conception for the basic structure alone and itscjples express a family of political
values that characteristically apply to that suiuet

A political conception of justice is formulated fsw as possible solely in terms of
fundamental ideas familiar from, or implicit in.gtipublic political culture of a
democratic society; for example, the idea of sgaesta fair system of cooperation
and the idea of citizens as free and equal. Tlesetare such ideas in their public
culture is taken as a fact about democratic sesiefl

199 Rawls (2001), 26-27.
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Rather than taking these stipulations to be a weskof Rawls’ theory, as Bloom does
however, it is important to recall Martha Nussbasisuggestion that what makes the
Rawilsian theory of justice so significant is itatifocus on just societiesdon the
connection between social justice and an individyalrsuit of a good life. The notion that
the Rawsian model represents a defence of liberabdracy, or even more robustly of
liberal egalitarianism, reflects only the Rawls@mmitment to arrive at the political model
which can best describe a just society. A full ustinding of the value of the Rawlsian
model (and of its importance to our understandingdoication as a human right), however,
also requires an understanding of the further Rawlsommitment to substantiate, through
reasoned reflection and public justification, hdwve terms of fair cooperation governing free
and equal individuals should be validated. AccagdmRawls, while it may be acceptable or
intrinsically reasonable to believe that justicdamess and political liberalism represent a
workable political conception of justice, to havpublic validation that it is so, it must also
pass a test of reflective equilibrium. That ispiist be supported by sound and resonating
first principlesandit must be able to demonstrate persuasively ang gapected

consequences of implementing the principles intjpat™

According to Rawls, in the search for the most ptadale political conception of
justice for specifying the fair terms of cooperatletween citizens, regarded as free and

equal and as both reasonable and rational, itpsitant “to work from both end$® That

2% Brian Orend, “Health as a Human Right” (delivessda conference paper at University of Crete, Mgy 2
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201 Rawls (1971), 18.
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is, we need a workable method for determining tiecples of justice to which all members
of a society can agree and, in so doing, estahls#t of principles which do not distort any
member’s sense of justice in the process. Rawlsitaptly emphasizes the need to
recognize that when discrepancies of opinion o@uad in modern pluralistic societies, they

will) we must have two choices available to us:

We can either modify the account of the initialiation or we can revise our existing
judgments, for even the judgments we take provaigras fixed points are liable to
revision. By going back and forth, sometimes afigthe conditions of the
contractual circumstances, at others withdrawingjudgments and conforming them
to principle, | assume that eventually we shalll findescription of the initial situation
that both expresses reasonable conditions andsypeidciples which match our
considered judgments duly pruned and adjuSted.

Rawls is not seeking Utopf&® He is seeking an understanding of justice whiclogeizes
(through public deliberation) that, from social pecation, advantages follow. Moreover, he
is seeking an understanding of justice which algaliply recognizes that, from these
advantages, individuals (all individuals), showddeive their fair share. Rawls cautions, “the
most reasonable political conception for us isadhe that best fits all our considered
convictions on reflection and organizes them inamlaerent view2** According to Rawls,
however, this can only happen if two things océinst, societies must recognize their
obligation to develop a concept of social justidaal avoids (whenever possible) morally

arbitrary social inequities within the institutiotigy create. Second, societies must
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determine what the most reasonable political uistihs and policies will be through public
justification, so that each individual recognizassd accepts, these institutions and policies to

be the best ones available to them:

Public justification is not simply valid reasonirgt argument addressed to others: it

proceeds correctly from premises we accept and titimers could reasonably accept

to conclusions we think they could reasonably ac®@p
For Rawls, public justification is the best methodesolve, or at least to sort out, the
inevitable disagreements which will arise whenwdlials try to coordinate their behaviour
for mutual advantage. By appealing to the nee@#ah individual to have at least a
minimally good life, Rawls can importantly recomrdehis notion of public justification to

ensure just and fair principles and policies, andrisure that these principles and policies are

realized through reason, not coercion or force.

In the case of the basic structure of societyet@mple, Rawls confidently asserts
that most individuals would accept as politicalezgmls those rights listed in a document
like thelnternational Covenant on Civil and Political Rigi{tCCPR) — essentials like
accountable political processes and institutioasjdocivil rights and liberties, freedom of
thought and conscience, and personal security sklerts this because he believes that any
reasonable individual will recognize that there @gain common political essentials which
must be in place to have at least a minimally deseaiety. To this, Rawls also confidently

asserts that most individuals will agree to a mimmset of social essentials like those listed

0% Rawls (1997).
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in thelnternational Covenant on Economic, Social and @nalt Rights(ICESCR) —
essentials like freedom from discrimination, ancagee standard of living, health care, and
basic primary education. He asserts this becaubelieves that any reasonable individual
will not be willing to risk themselves not havinglaast a basic minimum set of social
essentials or primary goods from which to purseelfr the things in life they wish to

pursue?%®

To endorse the so-called negative rights listetienl CCPR, it seems intuitively
correct to endorse Rawls’ confidence that moswiddials would be willing to accept these
rights and liberties, granted other individualstide same. Moreover, as Chapter 1 suggested,
to endorse a protected sphere which can gramdilliduals personal freedom and autonomy
to make choices about what is in their own persbeat interest, typically, only demands
that others not interfere with those choices. indase of the economic, social and cultural
rights listed in the ICESCR, on the other hands Bawlsian confidence seems more
problematic. To endorse the so-called positivetsdisted in this document is to endorse a
commitment to an unconditional provision of the a@te benefits necessary to live a
minimally decent life. And, according to Brian Odefor example, it is thisequirement of
provisionwhich leaves many sceptical about both the coneeyt the cost, of socio-
economic right$®’ Given that education is usually taken to be supbsitive socio-

economic right, the next section considers if a R@mn understanding of social institutions,

26 Orend (2002): 82-87.
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and the role education plays within these insttgi and within our understanding of the
good life, can provide sufficient justification ftire UN claim that education is a

fundamental human right despite this requirememtro¥ision and its associated costs.

3.3.Is The Claim To A Right To Education Reasonable?

According to Rawls, everyone has both thpacity for a sense of justiead the
capacity for a conception of the godRiawls argues that, if a society treats all indlisls as
free and equal citizens, and establishes a basictiste built upon the principles of justice as
fairness, they can use these capacities for mathalntage to create a social infrastructure
which can produce social benefits for everyone,whith can manage those benefits in a
fair and equitable way. Rawls takes this to bentiost reasonable model for the basic
structure of society because, not only can sucle@ehprovide individuals with greater
opportunities for a meaningful life, but such a mlochn provide societies with greater

opportunities for ongoing prosperity and permanaxwell.

But, Benjamin Barber, for example, criticized Raaigl this desire to defend a model
which encourages both personal ambition and sbeiaévolencé®® For Barber, this
blending of what he takes to be contrary idealsendke Rawlsian theory of justice
untenable, rather than reasonable. In responsestoriticism, however, Rawls does provide
one potential method for dealing with this seemyrrgiticeable incongruity. According to

Rawils, his desire to blend ambition with benevogeisconly untenable if one assumes that

%8 Benjamin Barber, (1975) “Review: Justifying Justi®roblems of Psychology, Measurement, and Pwiitic
Rawls,” inThe American Political Science Revié®(2): 663-674.
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individuals will come to mutually beneficial socerangements spontaneously. Rawls
recommends instead that, while the capacity folasqestice may be inherent to everyone
(and clearly there are many outstanding exampledtrefistic individuals who place the
greater good of society before their own immedrneeds), it is something which requires
development, development which must come from deutand experience. That is,
“acquaintance with and participation in that pulgidture is one way citizens learn to
conceive of themselves as free and equal, a cdnoephich, if left to their own reflections,

they would most likely never form, must less accept desire to realizé®

For Rawls then, to maintain a fair system of soctaperation from one generation to
the next, children must be seen as ‘prospectiveea$’ in training, and their education must
reflect and encourage the ideals of political pestRawls supports this need for formal
education because he argues that only a publiersyst education can enable a child to
develop both her own sense of worth and her owsesehcitizenship. And so, Rawls

recommends:

The value of education should not be assessed solerms of economic efficiency
and social welfare. Equally if not more importasithe role of education in enabling
a person to enjoy the culture of his society antke part in its affairs, and in this
way to provide for each individual a secure seriggsoworth?*°

Rawls concludes that a societal focus on educatoriead to the obvious benefits of

economic efficiency and improvements in social esdf More importantly, however, he

209 Rawls (2001), 56.
219 Rawls (1971), 87.
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argues education can enable a person to enjoyoguatticipate in the culture of her society
as well. Ultimately, however, a societal focus dna@ation can lead to the main benefit
which Rawls suggests can be derived from partirigah a public system of education — the

ability to coordinate with others for mutual socalvantage.

While the Rawlsian emphasis on the importance atation may deal with how to
develop citizens who are both ambitious and bemexphnd, in so doing, answer Barber’'s
criticism, we might ask: does this provision le&Rewls with a different problem — namely,
an ongoing commitment to social indoctrination? &leicom Chapter 2, that the liberationist
and the libertarian acknowledge that a socio-ecanaght, like the right to education, is
nice to have when there is a feasible infrastrectarsupport it but, as a fundamental,
publicly-administered right, it is both economiggtirohibitive and inherently unwise —
especially if the motivation for claiming this 13 treate futureitizens For these critics, not
only is a free public system of education expendiu also a compulsory system of public
education indoctrinates children into a particsigstem of thought with little room for
choice, and the desire to grant the same oppaearid all leaves little room for excellence.
Given such scepticism, how can Rawls maintain thattpnly is education a public good, but
basic primary education is a fundamental publicdyabich should be provided to all
children? Is Rawls correct to claim that this is thost reasonable understanding of the role
which education should play within the basic swuetof society, given the inevitable costs

(social and economic) that such a role will entail?
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To answer this question, it seems prudent to biegisuggesting that the
liberationist’s belief that children should be aled to direct and support their own
education is, at the least, incomplete. Grantingmete autonomy rights to children fails to
account for the fact that children are inherentighie to provide for their own formal
education (at least at the basic primary levelXhvthis in mind, it seems that the
protectionist’s assertion that, there is a resgmlityi on the part of someone else to bear the
burden of this right which children are not capalfiéulfilling themselves, seems correct.
Thus, the opponent of the claim to a publicly dieecand funded system of education
should, at least, be willing to acknowledge thera duty on the part of someone else to
fulfill the child’s need for an education. Of coarsuch an acknowledgement fails to support
the further claim that this responsibility shoule fiealized through a public institution (as the
libertarian has so forcefully asserted). Thus,rtdarstand why a publicly directed and
funded system of education is the most reasonabtiehit is important to consider further

the concept of the duties correlative to the rasilin of a child’s right to education.

In Chapter 2, it was suggested that the protectiafifers a reasoned and reflective
understanding of the obligations which adults haveare for and protect children. O’'Neill
and Purdy, suggest that it is the responsibilitgaiilts to provide things like education for
children. O’Neill and Purdy also recommend thatjlevbhildren are entitled to certain
positive rights, like the right to education, ithe obligations adults have with regard to
these rights that ultimately ensure that childnenable to fulfill their entittlements. From a

strictly pragmatic point of view, this notion of lafation which ties children’s rights to what
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the protectionist takes to be the more fundamentdtdations of adults, seems correct
because children, especially young children, apeddent on adults for their care and for
their education. And as Rawls has noted, it is sy to have a public system of education
to ensure that children develop the skills and KHedge to participate effectively in
society?'! As society’s future citizens, however, Rawls aistes that children have basic
rights which impose constraints even on the faralgct in such a way as to respect and
fulfill those rights. To establish that the claima system of public education is the most
reasonable claim, then, a broader understandibgtbfthe rights children hawandthe

duties adults have toward those rights is requitedl, as mentioned in Chapter 2, this is a
notion that both O’Neill and Purdy do recognizesplte the fact that they are reluctant to

acknowledge children as independent rights-holders.

As this chapter has already outlined, accordingdwls, the most important duty we
have is to protect and promote the rights of alviduals to social institutions which are
just. According to Rawls, this is achieved by festmplying with and actively participating
in public institutions, including one dedicatedetducation, which takes this into account.
Beyond this, Rawls adds that we also have a dusypport, when it is feasible to do so, the
institutional reforms necessary to bring aboutiggsas fairness. It is not the institutions
which create the rights (as O’Neill for example tmls), it is the fact that human beings
have certain unchallengeable rights that enablés csordinate for mutual advantage to

create social institutions. For Rawls, a publiasysof education is the most reasonable role

21 Rawls (1997).
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for education to play within society because iograzes both the inherent rights children
have to live a life of meaning, and the obligatiotisers have (including children
themselves) to fulfill those rights and to enstn& through their fulfillment, society as a

whole benefits.

Recall from Chapter 2 that Joel Feinberg suppbgstaim to education as a
fundamental right by pointing out that rights act meant to be divisive devices necessary
to protect the “demands for things the claimantrdes®'? Rather, according to Feinberg
“rights give uscontrol over other parties’ duties to us and (sometimesj twir duties to
third parties.?® According to Feinberg, it is important for childreo have an acknowledged
‘anticipatory autonomy right’ like the right to ecltion, so that children can control (even
indirectly through concerned secondary partie® kihd of education to which they should

be exposed, to maintain an open door to their éutur

With this in mind, John Rawls, Joel Feinb@fgnd James Nick&f all recommend
that the claim to public education is the most oeable claim, because it addresses the needs
of children, both as dependents and as “potentiatipnal and autonomous creatures whose
potentials need to be developed through educafiSnFor Rawls, Feinberg and Nickel,

rights must be seen as bathims tosome benefit or freedom, anthims againssome

212 Feinberg (1992).

13 |bid.

214 Joel Feinberg, (1992) “The Social Importance ofl®&ights,” inPhilosophical Perspectives (Ethics):
175-198.

2% James Nickel (1993) “How Human Rights Generatddub Protect and Provide,” iuman Rights
Quarterly15 (1): 77-86

218 3ames Nickel (1982) “Equal Respect and Human Bjgit Human Rights Quarterlg (1): 76-93.
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agent to act, so as to make available a partibdaefit or freedom. And, according to

Nickel, it is reasonable to claim a right to ediumatprovided this claim is focused on, and
limited to, the fulfillment of educational esseldiéike “literacy, numeracy, and preparation
for social participation, citizenship, and economitivity.”?*” Thus, the burden of the
requirement of provision often associated with edioo becomes an exaggerated claim,
provided the requirements for the fulfillment offaild’s basic right to education are not too
demanding, economically or socially. After all, lgagountries prioritize military
expenditures which far exceed any costs which neagrtailed by the provision of
appropriate educational resources necessary far ltasacy, numeracy and socialization. If
one considers the difference between societieshwimty focus on the requirements of
survival, and those which broaden this focus tduithe the minimum requirements necessary
to lead a life of meaning, it is easy to suppoteast the claim to basic primary public
education. Clearly, the ability to read, write @uttialize provide many significant and
essential personal and social benefits for botlili@m and society. Furthermore, as Nickel
has pointed out, it is often the case that crivicgsublicly directed and funded basic primary
education assert that providing education forsatbb onerous because these critics only see
the child’s claim as alaimto education. Nickel contends, however, if the clsildaim to
education is considered to be bottlaim toeducation, and elaim againstsome agent to

act, so as to make available an education, therditficult to deny that there is an obligation

to respond appropriately to this claim. For Nickel:

217 James Nickelaking Sense of Human Rigi2¥ edition (Malden, MA: Blackwell Publishing, 2006).

145



Advocates and theorists of human rights have gpenty of time defending the
claims-to that human rights contain, but have dedotuch less effort to developing
accounts of claims-against. This is not surprisiimge dealing with the duty side is
harder and less fun. It is harder because genetiglschre more difficult to justify
than claims about the moral value of something. Amglless fun because it deals
with the production rather than the consumptiome sifirights, the side where people
bear burdens rather than receive liberties, priotestor benefit™®

These burdens which Nickel refers to, howevernatdhe onerous burdens that have been
suggested historically as a reason for neglectmam socio-economic rights. As Brian
Orend has commented, the costs associated withrhtigids are costs which we cannot
reasonably avoid — “rights, to be made real, ceaktime, effort and resourceS*And, as
Nickel has highlighted, education is not one ofitest expensive rights from which

societies can choose to support, but it is ona@hiost essential.

For Rawls, Feinberg and Nickel, then, one reas@upport the claim to education as
a reasonable claim is the idea that adults havteainetuties which they must fulfill on behalf
of children to compensate for their inherent vultidity. A second reason to support this
claim as a reasonable one is the idea that patiewalults (parents/educators) and institutions
(publicly directed and funded elementary schodiaye duties which they must fulfill on
behalf of children to satisfy societal demands, tanfster societal cooperation. Most
importantly, however, according to Feinberg andkilicechoing Rawls, the claim is a
reasonable one because all children have righdsrtain fundamental social and political

essentials (including education) necessary for tteehave a meaningful life. Moreover, for

218 Niickel (1993).
219 Brian Orend (2006), 12.
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Feinberg and Nickel, as for Rawls, the claim is@spbnable one because there is a social
obligation to ensure that these rights can bezedlihrough fair and just social cooperation,
and not simply through the caring actions of thedwelent, or the coercive actions of the
powerful. Children are dependents, and educatiiigren entails certain unavoidable costs,
both economic and social, but, as this chaptedkeasnstrated, these costs do not negate the
rights which children have to an education. Moreptleese costs should not be used to
diminish, or somehow to downgrade, the claim taredmental right to basic primary

education.

To conclude this chapter, a Rawlsian framework gaces basic primary education
as the necessary link to increasing individual fioming and contentment within society. If
individuals are happier and more able to interactadly, not only are their lives more
meaningful, but society in general is more prodiecind more connected. To suggest that
the cost of providing free and compulsory basiojary public education is too onerougas
fail to recognizeéhese benefits and the role education shouldiplagciety. Moreover, it
fails to recognize that, for certain social bersefit exist, they must be integrated with both a
fair system of social cooperatiamda publicly directed and funded system of basimpry
education. Instead of asking if we can afford tovte basic primary education as a free and
compulsory public good and service, we should l&égsan we afford not te- a question

which the next chapter considers further.

While a Rawlsian understanding of the role of etiooan society provides a

justifying framework for establishing educationaagublic good, it fails to provide a
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satisfying justification for why society in genesdlould actively support the millennium
development goal to achieve free and universach@snary educatiofor all by 2015. The
next chapter considers how Thomas Pogge applieRaidsian conception of a just society
to aglobalinstitutional framework to determine what the m@stsonable role education

should play ireverysociety, not just a developed Western democracy.
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Chapter 4

Pogge’s Challenge to Social Institutions

Thomas Pogge, like John Rawls, is interested ityaing social institutions. More
specifically, Pogge is interested in establishiog/lsuch an analysis can be used to support
cooperative social institutions, and to justify tieed for reform when these institutions are
demonstrably unjust. To do this Pogge recommeratsttivould be beneficial to adapt
Rawls’ theory of justice to the complexities of tieal world — the real world, which is
interconnected and global in scdf®&Pogge chooses to adapt the Rawlsian theory dégust
in this way because, while he is in favour of Raatount of our natural duty to remove
injustice through institutional reform, he also wsto question how far our moral concern
for social institutions should exteAt!. That is, like Rawls, Pogge is interested in how we
should assess the institutional framework necessgoyovide and manage the primary
goods and services which result from social codmeraFurther to this, however, Pogge is
also interested in reflecting on this from a globainan rights point of view. Given that the
Millennium Development Goal (MDG) to achieve basionary education for all is also a
goal which is global in scope, this chapter consid®gge’s rights-respecting model, to
reflect upon whether the MDG to achieve free angiamsal basic primary education for all

by 2015 is a reasonable and justified goal.

220 Thomas Pogge, (1988) “Rawls and Global JusticeCdnadian Journal of PhilosopHy8 (2): 227-256.
2! Thomas Pogge, (1994a) “An Egalitarian Law of Pesplin Philosophy and Public Affaira3 (3): 195-224.
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It is important to note that Pogge is most intexésh how to achievanother
MDG,??? one which focuses on the important and worthwiaité of cutting the world’s
extreme poverty in half by 2015. Given such a fo&myge is often more ‘silent’ than Rawls
on the topic of education specifically. Nonethelésis silence is not an indication that
education is not relevant to Pogge’s researchgdaes it indicate that Pogge’s research is not
relevant to our understanding of the role whichaadion should play within society. While
Pogge’s desire to reform unjust social institutimsot explicitly aimed in the first instance

at the institution of education, clearly his oveegdproach is germane in this regard.

With this in mind, section 4.1 begins with Thomag&e’s conception of human
rights as moral human rights. This is followed @ctson 4.2 by a clarification of Pogge’s
conception and analysis of social institutions. SehBoggeian distinctions will be used to
understand his unique approach to human rightssiwhiilds upon the concept of Rawlsian
reflective equilibrium to combine tHiertarian desire to limit rights discourse to negative
rights alone, with therotectionistdesire to secure positive rights for all. Furtteethis,
section 4.3 considers why it is important for Poggeuggest that, with regard to the
institutional reform necessary to achieve the MD@radicate poverty, we all have to
recognize our responsibility to fulfill ouregativeduty of justice to ensure that the social

institutions, in which we patrticipate, are justig bhapter concludes by considering how the

%22 Thomas Pogge, (2004b) “The First United Nationevinium Development Goal: A Cause for
Celebration?” inlournal of Human Developmeht(3): 377-397.
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second MDG of achieving free, and compulsory, bpsimary public education for all by

2015 nicely complements Pogge’s desire to fulfid first MDG aimed at world poverty.

4.1.Moral Human Rights

In his bookMaking Sense of Human RightsJames Nickel suggests that our current
understanding of human rights is the result ofrthtiral progression from the domain of
theologians to the domain of philosophers and]lfintb the domain of lawyers and
politicians. This is so, according to Nickel, besaa claim to a human right is a specific
stipulation about what is, and is not, permissibiiin a given society or within a given
legal framework. Further to this, Nickel contenhatt for such a claim to be enforceable, it
cannot be tied abstractly to some vague charatteoishuman nature or divine law but must

be tied to minimum standards for the concrete etaln of legal and political norms.

After World War 11, the UN established an interoai@l political movement to create
laws to govern the unjust actions of nation-statesto provide a mechanism, namely human
rights, for individuals to be able to make claingsiast these unjust actions. For Nickel, this
“political project, embodied in the contemporaryntan rights movement, aspires to
formulate and enforce international norms that pilvent governments from doing horrible
things to their people and thereby promote intéonat peace and securitf?* As mentioned
in the summary of the creation of the UDHR in cleafdt, the UN created the UDHR as a

human rights instrument designed to provide a stahdgainst which the actions of

223 Niickel (2006).
224 |bid, 7.
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individual countries could, and can still, be heldaccount. Nevertheless, Thomas Pogge has
also pointed out that, beyond these legal andipallinstruments, it “has come to be widely
acknowledged that there are also moral human riglitsse validity is independent of any

and all governmental bodie&?®

According to Pogge, while Nickel is not incorreatstuggest that the creation of
positive law can support the realization of humaghts, this legal compulsion will be valid
only if respect is given to moral human rights adlw only if, so to speak, the legal lines up
with the moral. Pogge goes further, to suggestttiavery phrase ‘internationally
recognized human rights’ indicates this extra-lesgaise of rights, which exist even outside
of the UN'’s framework for human rights law. Thissen focuses on this clarification,
which Pogge makes regarding the important distnctinat can, and should, be made

between moral human rights and legal human rights.

What does it mean for a human right tonberal? According to Pogge, to establish an
internationally acceptable conception of humantagimcluding a universally acceptable
conception of the right to education, “we should@@ve human rights primarily as claims
on coercive social institutions and secondarilglagns against those who uphold such
institutions.”?° He does not deny the importance of the legal sightd enforceable
obligations to which Nickel refers, but Pogge recmends that even “human-rights lawyers

can acknowledge that the legal rights and obligatibey draft and interpret are meant to

22> Thomas PoggaNorld Poverty and Human Rights: Cosmopolitan Resihilities and ReformgCambridge:
Polity Press, 2002), 52.
2% |bid, 45.
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give effect to preexisting moral right&?* The importance of recognizing this for Pogge is
not to chart a change within rights discourse Niakel does — it is to establish common
links and ideas among the three concepts of naawalnatural rights and human rights, and
to establish how these commonalities have congibtd our understanding of the moral
notion of human rights. Pogge claims that, whilis noteworthy that the idea of natural law
progressed to the idea of natural rights, whiclgpessed again to the idea of human rights,
what is more important is that each of these iddases some key concepts regarding the
nature of moral claims and social interaction. Agtimese is the idea that we stand in a
certain moral relation to each other — a relatidnciv is outside of any societal structure in

which we may find ourselves — which make humantsigtaims unique and universal.

This is an important distinction for Pogge becdusdelieves that, if the legal
dimension of human rights is emphasized over tlisahdimension at least two
complications will occur. First, Pogge contendd thi& often possible to realize one’s
human rights without the need to appeal to legppstt to do s For example, Pogge
suggests that if an individual is able to satigb/dr her nutritional requirements
independently, then his or her human right to aagadte supply of food has been satisfied
without the additional need to call upon legal suppo do so. It may be the case that the
social structure is already set up to recognizesagbort the particular human rights of its

members through a system of mutually beneficialad@ooperation. Stressing the need to

227 pid, 53.
228 |pid, 45.

153



legalize these rights, in a society where individuan already freely access these rights, is
not only an additional step that is unnecessarytfatr society (except maybe for the
lawyers), but can be potentially damaging as vigllestablishing the need for costly
bureaucracies and, in general, wasting resourc#simgs which have already been

established and enjoyed.

The other complication, according to Pogge, ocalitsn a country drafts a trophy
constitution that highlights all of the legal rigltitizens are entitled to claim, but fails to
enable all citizens actually to realize them —mplication Pogge extends even to countries
which have established constitutions but fail tdrads the rights of all citizens within their
borders??° For example, it is often the case that countraeelelaborate constitutions,
outlining the details of the rights and benefitsvtuich the country’s citizens are entitled, but
these countries fail either to enforce these right® include those members who exist on
the social periphery. In the case of educationa$)dor example, Katarina Tomasevski,
whose work will be discussed in detail in chaptes@riven by the fact that there are many
cases where children are said to ‘have’ an educhtib the particular educational experience

they are exposed to actually violates their hunigints.

An example, from Canadian history, is those Aborgdichildren who were forced to

give up their native language and culture to at@smpulsory mainstream public schoti$.

29 bid, 45.

230 Gregory Dickinson, (2004) “ The Right to EducatiarCanada,” ifinternational Journal for Education
Law and Policyl (1-2, special conference edition). See also Pa@&onnor, (2000) “Squaring the Circle:
How Canada is Dealing with the Legacy of its IndResidential Schools Experiment,” Australian
Journal of Human Right8. See also, James Rodger Miller, (1987) “The IrohResidential Schooling,” in
Canadian Journal of Native Educatidd (2): 3-14 and James Rodger Mill8hingwauk’s Vision: A
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According to theReport of the Royal Commission on Aboriginal Pegpievas believed that
Aboriginal children could benefit from these ‘residial schools’ because it was deemed that
public education held the greatest promise foromatiuilding. According to this Report, the
minister of Indian affairs, Frank Oliver, predicted1908 that education could “elevate the
Indian from his condition of savagery and make hiself-supporting member of the state,
and eventually a citizen in good standiig-’At the time, the government of Canada
believed (or at least espoused) that by providibgriginal children with access to a
residential school experience, not only would ipbssible to build a stable and united
nation, it would be possible to provide Aborigiaildren with the ‘same’ educational
opportunities as all Canadian children. Unfortulyateowever, as the Royal Commission
was to uncover, these well-meaning intentions twide Aboriginal children with an

education were built upon four false assumptionamely that:

1. Aboriginals were believed to be inherently inferéard incapable of self-
government;

2. Treaties were seen merely as bureaucratic memoddndalerstanding, to be
formally acknowledged but frequently ignored;

3. Wardship was appropriate for Aboriginals, so cohses not always
necessary;

4. The concept of development could be defined by Abaoriginal values
alone®*

History of Canadian Residential Schofl®ronto: University of Toronto Press, 1996).

231 ndian and Northern Affairs Canad@eport of theRoyal Commission on Aboriginal Peop(&ttawa:
Canada Communication Group Publishing, 1996). Adé online ahttp://www.ainc-
inac.gc.ca/ch/rcap/sg/sgmm_e.html

232 Nevertheless, with this unfortunate revelatiomeaome important recommendations for dramaticg#an
including most notably the elimination of the resitial school program (with the last federally run
residential school closing in 1996). For more, Iseltan and Northern Affairs Canadgackgrounder: The
Residential School System, An Historical Overvigvailable online ahttp://www.ainc-
inac.gc.cal/gs/schl_e.html
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For both Pogge and Tomasevski, the significandbehuman rights movement is severely
threatened by the fact that assumptions such as thenade in the name of human rights —

are both possible and real.

With these complications and false assumptionsindniPogge recommends that a
human rights claim must not be exclusively limitedegulatory devices aimed at the actions
of government officials to prevent them from dohgrible things to their people. Instead,
human rights claims should be viewed as ethicalauies aimed at the actions of all
members of a society to monitor the design of #&disocial structure in which all members
participate®>® Moreover, according to Pogge, they should be atigjgidelines which can
fulfill both Article 25 and Article 28 of the UDHR specdily. Article 25 stipulates:

Everyone has the right to a standard of living adse for the health and well-being of
himself and of his family, including food, clothifpusing and medical cardrticle 28
stipulatesEveryone is entitled to a social and internationeder in which the rights and

freedoms set forth in this Declaration can be fudlglized

In light of this, Pogge suggests that, for a cleonbe a human rights claim, it must be
avital concernrelevant to humans, @l and onlyhumans, and must Isafficient to
outweigh other concernshich may also require action. In addition to tiious stipulation
that human rights are rights for humans, Poggeestgdhat, if a claim is identified as a

human right, then it is a claim that everyone stidag able to make regardless of their

33pogge (2002), 47.
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economic or social status. The external attachmgnsip memberships, or social
conventions to which an individual belongs showdgtenno bearing on the ability of that
individual to make a human rights claim. Not wagtio establish an absolutely egalitarian
understanding of human rights, however, Pogge stgderther that he does not mean to
exclude certaipermissiblebiases. That is, while it is important to the ogptcof human

rights that we should treat everyone with equakataration, it is also permissible, for
example, for an adult to respect the rights othildren while at the same time expressing
greater partiality toward her own childréfi This partiality, however, is limited in that
Pogge also recommends that, for a claim to be ahurghts claim, it cannot be driven by
particular moments in time, or by particular cuésior traditions. Moreover, human rights
must be broadly understandable and applicable cRelcand narrow-minded approaches to
social interaction would fail to meet Pogge’s aiiia.*® For Pogge, then, human rights are
not about fairness of treatment and consideratxafusively, nor are they about designing a
specific way of life for all of humanity. Pogge'salistically utopian approach to human
rights represents a dynamic plan for the estabkstirof “asingle, universatriterion of
justice which all persons and peoples can accejptealsasis for moral judgments about the
global order and about other social institutiongwsubstantial international causal

effects.’3®

%34 Thomas Pogge (2000) “The International SignifieantHuman Rights,” iThe Journal of Ethicd:45-69,
his reference to permissible partiality can be fbimfootnote 1.

235 pogge (2002), in particular chapter 2 “How Shddidnan Rights be Conceived?”

236 H
Ibid, 33.
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In a desire to avoid the uncontrolled individualiamich critics correctly charge some
rights advocates with, Pogge is also careful thliggt what he claims is the ‘official’ nature
of human rights. Where the liberationist in chaf@efor example, was interested in simply
securing equal rights for all to enable all indivadss, including children, to be completely
free to govern their own lives, Pogge is interestegistablishing a criterion of social justice,
which confirms the need for equal consideratiothin a reasonable social contelore
specifically, for Pogge, human rights claims afrgcall guidelines aimed at the actions of all
members of a society to monitor the design of bssaial institutions, and to protect all
members from arbitrary violations as a result efalstions of others within that basic
structure. According to Pogge, however, we do fassify every unjust action as a human
rights violation. To claim that your human rights/e been violated is a special and

especially serious claim which should be resereeaértain specific kinds of unjust actions.

One example that Pogge offers is the importanindistbn between having one’s car
arbitrarily stolen and having one’s car arbitragtglen by one’s own governmetit.
According to Pogge, the first violation of one’®perty, while unfortunate and a crime, does
not qualify as dauman rightsviolation. This kind of violation is simply a viafion of the
laws, which exist, in a given society for the poditen of property. For such a violation, it is
inappropriate to contact the UN to file a grievardsually, there are appropriate local and
national legal remedies which must be exhaustear&ef human rights complainant can go

to the UN to file a grievance. The second violatiom the other hand, represents a more

37 pid, 57.
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substantial violation because the individual ddimgviolating is in a position of authority, a
position granted under the assumption that, inrmeftor that authority, certain protective

measures will be in place.

In the interest of capturing a single, universaleception of social justice which can
be accepted by all as the most reasonable foumdatithe basic structure of society, Pogge
suggests that only a concept of moral human rigtatises sense. With this in mind, however,
he also sugge<ts a further, but related distinction which needséamade — the distinction
between amnteractionalapproach and anstitutionalapproach. The traditional interactional
approach within political philosophy takes humaghts as constraints on the conduct of
individuals or collective agencies. According togBe, this is the wrong approach for
meaningful social reform. He claims this to be soduse an interactional account is
concerned directly with the criterion of ethicahdaict of individuals and collective
agencies, rather than with the degree to whiclstiogal practices and institutions, in which
those individuals find themselves, are just or shjBy claiming a criterion of institutional
justice instead, Pogge claims he is able to devatogpproach that, while ultimately
interested in the ethical conduct of individualsl @ollective agencies, pragmatically places
the burden of human rights fulfillment on the desaf the social institutions in which those

individuals participate.

%38 Thomas Pogge (1992b) “An Institutional ApproactHiumanitarian Intervention,” iRublic Affairs
Quarterly6 (1): 89-103. Also Thomas Pogge, “What is Glohaitite?” in Andreas Follesdal and Thomas
Pogge (edsReal World Justic€Berlin: Springer, 2005), 2-11 or online at
http://www.etikk.no/globaljustice/
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Recall the desire to create, in the CRC, a documéith avoids the divisive nature of
negative and positive rights, in favour of a mar@usive language, which can be used to
develop an understanding of what is needed forchilgt to have a decent standard of living.
Recall also the Rawlsian desire to bridge this ¢apugh reflective public deliberation,
between individuals who are both reasonable amohit By focusing our moral judgments
on shared social practices, rather than on indalidthical conduct as the proper content of
human rights claims, Pogge also affirms a positietween two extremes — between the
libertarian account of negative rights and the ar&t or protectionist account of positive
duties. When human rights are the focus of moaahdd, Pogge recommends that the
libertarian claim to negative rights canibappropriately minimabecause it allows us to
ignore or disregard many human rights violatiomspty because our causal role in the
establishment of those violations is not obvigtiSimilarly, Pogge recommends that the
protectionist claim to positive duties canibappropriately burdensomigecause it suggests
that the affluent have an automatic responsihititfeed, save or rescue the impoverished,
regardless of their causal réf€.Instead of linking his own view with either theditarian or
the protectionist, Pogge suggests that we neegttignize a manageable method to limit
human rights claims while at the same time estaiolgsa conception of human rights which
is both meaningful and universal. The fact thaesactline cannot be established between

the acts and omissions by which we should abidepsoblematic for Pogge. What is more

%9 pogge (2002), 66-67.
249 Thomas Pogge, (1992c) “O’Neill on Rights and Dsitia review of Onora O’NeillConstructions of Reason
in Grazer Philosophische Studié3: 233-247.
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important for Pogge is to come to an agreementrdaggthe nature of human rights and
responsibilities which can sustain “a near-univiecsaviction that the detrimental relative
impact of our acts is morally more significant titha (equal) detrimental relative impact of

our omissions.?*! With this in mind, Pogge defines human rights trus

Human rights are, then, moral claims on the orgditim of one’s society. However,
since citizens are collectively responsible foiitBeciety’s organization and its
resulting human-rights record, human rights ultehatnake demands upon
(especially the more influential) citizens. Persshare responsibility for official

disrespect of human rights within any coerciveiiagbnal order they are involved in
242

upholding:

This institutional focus of Pogge’s builds upon béief** that we must begin with the
recognition of the personal and ethical value ahhlan life to establish a broad range of
possible options for a minimally worthwhile life eltlaims that it is natural for most
individuals to want a moral point of comparisonnfravhich to assess the social situations in
which we find ourselves. Moreover, he suggeststthatmoral point of comparison is
necessary to build a social structure, which inooatfes what he deems to be the most
essential presuppositions of just social institigie namely the need to establish the right of
all to liberty of conscience and to political peipiation?** If this foundation, which he refers
to as theformulation of an internationally acceptable comiterion of basic justicé*’is

taken as the most reasonable option, Pogge contieadsther basic fundamental rights and

%1 Thomas Pogge, “Severe Poverty as a Human Righiafitin,” in Thomas Pogge, (edsjeedom from
Poverty as a Human Right: Who Owes What to the Feor?(Oxford: Oxford University Press, 2007), 10.

242 pogge (2002), 64.

243Which is broadly based on the same Kantian priasipoth Rawls and O’Neill follow as well.

244 pogge (2002), 48-49.

% bid, 48.
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freedoms can be secured — like the right to edmeatito establish a viable human rights-

respecting community.

Following Rawls, Pogge suggests that considerate®us to be given to the basic
structure of a society to understand how the @istion of the fundamental rights and
freedoms affects the ability of a society as a wholdetermine the division of institutional
advantages which result from social cooperationel&tiRawls included in his list of basic
social goods things like basic rights and libertexguality of opportunity, a minimal level of
income and wealth, and the social bases of sgiie$'® Pogge suggests a similar set
including physical integrity, subsistence supp(ie®d, shelter, health care), freedom of
movement and action, basic education and econoanticipation?’’ As mentioned in the
previous chapter, Rawls stipulates that it is haeaety distributes these basic primary
goods which will determine how just the societgigl what the chances are of its members
realizing at least a minimum standard of livinggBe carefully nuances this idea, however,
to suggest that, although Rawls frames his wortherconcept of distributive justice,
designing institutions which respect human rightsot just about redistribution of goods
and services within a closed national bound&tPogge claims that the importance of this
Rawlsian vision of a just society is its focus odyaamic plan for the future. For Pogge,

however, this plan must include three thiAgs.

246 Rawls (1972), 54.

247 pogge (2002), 49.

248 Thomas PoggeRealizing Rawl§lthaca: Cornell University Press, 1989)
#9pogge (2002), 54-56.
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First, it is important to recognize the Rawlsiagadhat institutions should be

250 50 that individuals who

responsible for maintaining the “fair value of picial liberties
are similarly motivated and endowed can activelyiggate in, and appropriately influence,
these institutions, and the social and politicaisiens which are made through these
institutions. Pogge also suggests that it is ingarto recognize the Rawlsian notion that this
should be based on first securing some advantagéisd least well off. Most importantly for
Pogge, however, it must also be based on a plausiviception oflobal justice, which is
sensitive tanternationalsocial and economiaequalities as well as a reasonable
assessment of how involved any individual's momadaerns should be with regard to the
nature of the institutions in which she particigaté/hile he does not mention the relevance
of education to this goal, it is reasonable to sgghat Pogge, like Rawls, assumes that at

least a minimum level of basic primary educatiomizele available for all. It is possible to

make this assumption because Pogge recommends that:

We have gradually come to understand how deeplgttaeture of our society shapes
our conduct — not merely by determining in large pgperson’s menu of options and
the various incentives and disincentives attachetdm, but also by influencing
rather profoundly what interests, desires, andtasilpersons develop in the first
place. Moreover, human lives are increasingly dependent, affecting one another
through highly complex networks of interrelations.

With this in mind, it is important to understandatlifogge means for something to be a

social institution.

250 i
Ibid.

%1 Thomas Pogge, (1995) “Three Problems with Coraran-Consequentialist Ways of Assessing Social
Institutions,” inSocial Philosophy and Polic?2 (2).
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4.2.Just Social Institutions

For Pogge, social institutions are not specifigpooations or agencies, rather they are
socialsystemshat have been designed to determine and deheesppropriate level of
goods or services deemed necessary, particulantygrning authorities, for the individuals

within that society to carry out day-to-day aciegtand social interactions. He states:

Institutions are a social system'’s practices de$wf the game,” which govern
interactions among (individual and collective) ageas well as their access to
material resources. Institutions define and regutabperty, the division of labor,
sexual and kinship relations, control over and easbility for children, as well as
political and economic competition; and how theyeym how collective projects are
undertaken and executed, how conflicts are settied how social institutions
themselves are created, revised, interpreted, @iotced>?

The most basic and fundamental of these institatform thebasic structureor institutional

schemeof a society.

Further to this understanding of social institu@s social systems, Pogge suggests
that it is important to distinguish between whatéfers to as the ‘ground rules’ and the
‘institutions’. The ‘ground rules’ are the officialles, or conduct-guiding codes of values, of
a particular social system. They form the foundafar the entire system. The ‘practices’ or
‘institutions’, on the other hand, represent hoastnground rules have been interpreted by
and applied to a given society. To understand heacgety has interpreted the ground rules,
however, Pogge recommends that we have to do anesimply identify the basic

structure of a given society. We have to understaactausal role that the basic structure

252 |pid, 241.
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plays in determining whether an individual getsabgcts of her vital needs, and we have to
understand the implicit attitudes which make uplthsic structure. With this in mind, Pogge

carefully distinguishes between ethics and justice.

Pogge’s conception @thicsis directed towards the traditional idea thateghsé the
moral evaluation of the kind of life one shoulddear the kind of individual one should
strive to be. His conception pfstice on the other hand, is directed towards the moral
evaluation of the social institutions which infoemd support human interaction. As already
mentioned, Pogge favours a human rights discoumsehvemphasizes the moral nature of
human rights but this emphasis is directed towhddistically evaluating social institutions,
not towards judging individual actd® This is important for Pogge because he believats th
ultimately, it is the design of our social instituts which determine whether we get the
objects of our vital needs or ndtor Pogge, the need to strive to be a virtuousgoe or to
strive to lead a virtuous life is secondary tovétig to design and maintain just social
practices. Pogge'’s interest in shared practics iagtis belief that “social arrangements tie
their members together through normative expectatibat are based upon special ties,
including moral ties, which define special rightglaobligations, powers and
responsibilities®* — an observation which has led Pogge to baseohiseption of moral
human rights on the need to focus on the ethidareaf social practices, rather than on the

ethical conduct of individuals.

#3pogge (2002), 33.
%4 |pid, 76.
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Pogge further divides his understanding of justite passive and active justice.
According to Pogge, when we analyze institutionddtermine whether the prospective
recipients are able to obtain the goods or serwidaesh a particular institution is responsible
for producing or providing, we only gain insightorthepassivgustice of that institution.
Pogge contends that, to develop an understandibgtbfthe causal role that institutions
play, and the implicit attitudes which are upheldnstitutions, we need to look beyond the
partial understanding of rights violations to béngd by analyzing a society’s distributional
scheme alone. To discern whether the institutiseifiis just or unjust, Pogge recommends

instead that we should consider #ativejustice of a social institution.

Pogge has a concern that many people, especiallyawerful, are not motivated to
change unjust social institutions. They do not finghorally compelling. According to
Pogge, a more comprehensive understanding of hettutes necessary to achieve the best
distributional scheme of goods and services, aadh#itims in which we participate in
imposing upon others, would provide a more prongisiternative necessary to mitigate
unjust social institution&> One advantage Pogge offers for adopting this @stanse of
justice is that it helps to clarify which potent@uses of harm should be judged as just or
unjust. Consider, for example, a murderer whollskirandomly by a tiger. Under a passive
conception of justice, it is possible to claim teath an act is a just act. But, in reality, it

should be viewed as neither a just nor an unjust/dhile it is possible to describe the death

%% Thomas Pogge, “Relational Conceptions of JusResponsibilities for Health Outcomes,” in AnandtgPe
and Sen (edsHealth, Ethics, and Equit§Oxford: Clarendon Press, 2003), 8.
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as a tragic event, human hands did not cause #th,d® it is not possible to classify it as a
just act or just retribution for the crimes thag thurderer committed; it is simply a random
act of natureOnly the foreseeable consequences of intentiomabinuactions and practices
can be labeled just or unjustustice is (only) about our social world; it ig atso about

nature and the cosmos in general.

A more significant advantage which Pogge offersafdopting an active account of
justice is the possibility to reflect more accuhatgpon who bears responsibility for human
rights violations which, in turn, allows for a magnamic understanding of the complex
nature of the types of social interaction which édther to the protection of human rights or
their violation. This is a consequence which hegegts supports his justification for why
human rights violations should not be judged sdbglyhe distribution of goods and services
to which individuals have access within a socielyman rights violations should also be
judged based on the positive relational opportesitvhich a society can, and should, afford

to its members.

For Pogge the relational opportunities which soicisiitutions are able to offer to
their members are essential, not because he belibaesocial institutions necessarily shape
us directly as a totalitarian state would, but lbseahe believes that social institutions,
regardless of the degree to which they have beerdlized exert profound influence over
the social contexn which we find ourselves immersed. With thisnimd, however, Pogge

expresses two worries about social institutiofid:he first worry concerns cases where

%6 pogge (2002), chapter 3 “Loopholes in Morality”.
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social institutions are entrenched but peoplefstillto get what they need, or that to which
they are entitled. The second worry concerns tbetlfat, often, the traditional conception of
social institutions, or the basic structure of aisty, is confined to a view with closed or
national boundaries. This is a conception whicllweatently causes some people to be
unaware of the impact of their actions on othexaying Pogge to conclude that some —
many — individuals neglect their duty not to ingze with the choices of others. Pogge
suggests that this occurs for a variety of readoumispne of the most significant factors worth
considering is the concept of moral loopholes, WiRogge suggests have been built into the

basic structure of most societies.

According to Pogge, moral loopholes are commonpldtien the existing social
practices and institutions in which we currentlytiggpate. For example, it is ethically
acceptable under many circumstances to chooseabyourowndifferently then how you
would treatothers As already mentioned, Pogge himself suggestsctrédin permissible
biases are acceptable to maintain a viable undelisiga of human rights to which universal,
or at least near-universal, agreement can be attaivhile group formation may be natural,
and may provide people with a sense of belongimvaitue, the degrees of separation
between the various groups also reinforce the mistdetween our moral concern for those
who are in our direct vicinity, and those with whara have no direct contact. We are at a
distance from some people, and so we put thendistance in our minds and concerns. But
our actions can — especially in today’s globalinexntld — still impact upon these people.

Pogge recommends that the only adequate methashtanvith this natural tendency of
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human thinking and of social institutions is toagnize that, while there are identifiable and
important differences among social groupings, tlt$erences are not absolute, nor are we

so isolated that our actions within one social grog do not affect another in some way.

To move beyond the customary notion of ‘us verbest, Pogge recommends that
we need to break up such traditional aggregatdstermine whether social groupings are
genuine or merely superficial. That is, whethetaee social groupings which have
unconsciously developed as a result of meaningitibsinteraction or whether they are
social groupings which have been artificially fadge artificially maintained. Once such a
determination can be made, according to Pogge gidsier to reflect on the possibility that
rights violations are not only about the unjustréisition of the goods and services which a
society has to offer to its own members. Poggemesends that we also need to reflect upon
how we structure our social institutions and merales, and how that structure interferes
with our ability, and the ability of others, to dpphese codes in any effective, or rights-
respecting, way. On Pogge’s account, it is no loageeptable for countries to agree to
disagree. The impoverished (and the illiterate @methooled) masses of the world are
entitled to have a proper justification for why hamrights violations continue to be a
problem for thenf>’ Moreover, those who participate in social insiitn$ which cause such
unjust effects have a duty both to understand &tera of their social interaction, and to

participate actively in bringing about change iis tregard.

%" Thomas Pogge (2000) “The International SignifieantHuman Rights,” iThe Journal of Ethicd:45-69.
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Pogge suggests that we all have an obligationcmgréze our negative duty of justice
to refrain from upholding institutional structunehich avoidably violate human rights. We
have this obligation, according to Pogge, becansarly half of all human beings alive
today are living in severe poverty>® severe poverty which he believes to be in mangsas
the result ofvoidablehuman rights violations. While it is importantrecognize that Pogge
acknowledges the need for broad-based philosoptatiattion on what a conception of
severe poverty entails, he often identifies pedipieg in severe poverty as those who lack
secure access to adequate quantities of basicsieetike food, shelter, and medical care.
To alleviate such extreme poverty, he recommentisrteccess to these basic necessities for
everyone, but he makes this recommendation bas#tednrther need to compel some
morally, particularly socially influential individals, to avoid thoughtless approval of the
existing institutional schemes, which seem to peigie, not alleviate, global poverty. Of
course, for Pogge, this is in the first instanceamnomic issue but, as the next chapter
suggests, it is more deeply seen as an issue &nesa of will, and/or of a severe shortage
of social or academic awareness. The next sectinsiders what relevant connections can
be made between the establishment of Pogge’s abststitutional approach and the
practical desire to meet the MDG to achieve freg @mversal, basic primary public

education for all by 2015.

8 pogge(2007).
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4.3.What Role Can Education Play?

To recap, Pogge takes human rights to be ethi¢détjines aimed at the actions of all
members of a society to monitor the design of émdosocial structure in which all members
participate. He approaches human rights in this beause he believes that it is ultimately
the design of social institutions which determirtgether people get the objects of their vital
needs or not. As mentioned in section 4.1, Poggesthat, “this institutional understanding
can draw support from Article 28 of the UDHE® He chooses to emphasize this particular
article because, for Pogge, it is more than justite list of what human rights there are; it is
a simple statement about the concept of humansritdelf which clearly establishes who is
entitled to claim human rights, what kinds of rigshould be considered as legitimate
entitlements, and how we can measure their sucdgsn, Article 28 of the UDHR states:
Everyone is entitled to a social and internatioaeder in which the rights and freedoms set

forth in this Declaration can be fully realized

For Pogge, this simple statement includes fourittegs®® First, Pogge endorses the
reference in Article 28 to the UDHR itself, as #fisient set of guidelines to assist us in
understanding what it means for something to benaam right. He is not interested in
establishing a definitive list of specific humaghis, beyond what is found in the UDHR,
because he is not so much interested in particuggances of human rights violatioper se

Pogge is much more interested in (what he takbg)the unique and universal moral

#9pogge (2002), 64.
%0 Thomas Pogge “Human Rights and Human Respongibiliin Pablo de Greiff and Ciaran Cronin (eds.)
Global Justice and Transnational Politig€ambridge, MA: MIT Press, 2002). Also Pogge (20@5).
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relationships which we have with each other, anthénbenefits which can be derived from
those relationships when they thrive. Second, lgests that Article 28 is careful to limit

the scope around which any institutional struclreuld be organized. This article does not
stipulate the need for absolute guarantees to huiglats fulfillment; rather, it stipulates the
need to recognize the rights and freedoms wbdastbe fully realized. Moreover, he suggests
that Article 28 indicates that any declaration thgiarticular institutional scheme is a human
rights-respecting scheme should be recognizedwhgn the human rights afl of its
members have been realized — an idea which, acgptdiPogge, is only relevant if the
further stipulation of Article 28 (that everyonesistitled to a rights-respecting social and

international order) is not just realized but digdilled.

Pogge perceptively chooses to highlight this atimcause he advocates a universal,
or near-universal, agreement that human rightsesleand indivisible. Additionally, he
advocates a conception of rights which is focusethe kind of rights that are not only
essential to the survival and success of indiveluadit also to the survival and success of
societies. As already mentioned, Pogge choosesnbioe the libertarian and the
protectionist views to provide a more inclusivetification for the moral obligations we
have to uphold regarding the protection of humghts. His interest in such a combined
approach is not to present a utopian theory ofrigheng for everyone’; rather, he is most
interested in establishing a more inclusive, mgratimpelling approach to human rights
which neither demands individual rights at all sasbr demands responsibility for the

provision of those rights at all costs. In so doiRggge wants to answer the question: “Have
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we organized our moral commitments in a way thicts, and helps effectively achieve,
what by our own lights matters®* Moreover, he fine-tunes this query further by also
questioning: “Can the fact that a morality givesantives toward regrettable conduct
constitute at least some reason to revise this lity®@5°2 Of course, his abstract interest in
having a justification to revise ‘this morality thgives incentives toward regrettable conduct’
is rooted in his genuine interest in the need wgage the institutional reform necessary to
achieve the first MDG to eradicate poverty. He ssgg that to do this, however, we all have
to recognize our responsibility to fulfill our ndgyee duty of justice not to impose severe and

preventable harms upon others.

Recall the distinction that was made in sectionb&®veen what Pogge takes tothe
ground rulesof a society and what he takes to be a societgtitutions The ground rules
are the actual conduct-guiding codes, and thetinistins represent how a society has
interpreted these codes to varying degrees of st@mgly, success and sometimes perversion.
Recall also that Pogge recognizes that, to brimyiaéffective social change, there needs to
be compelling reasons to do so. For Pogge, theseme need to brorally compelling,
since he is interested in legitimate and long-tassocial change, not social change by force
or coercion. With this in mind, Pogge’s institutgmpproach seems to offer a significant
development in both our understanding of what makemstitutional scheme one which is

rights-respecting and in our understanding of wimugd be held accountable to ensure that

%1 pogge (2002), 72.
52 |pid.
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social institutions are set up to respect humahntsignd to limit, whenever possible,
violations of those rights. Nonetheless, has Pa@aggemed too much? By accepting the
UDHR as a sufficient base, or a sufficient setroiugd rules, from which to develop his own
conception of human rights, has Pogge simply asduanparticular set of ground rules from
which all societies are supposed to build theiradaofrastructure? While Pogge does of
course include education within his list of basicial goods, without an understanding of the
role which education can, and should, play in thgard, Pogge seems simply to assume that
individuals will be engaged and motivated by theHIDas it stands. The rest of this section
considers how a more comprehensive understanditiggoble which education plays in
society can contribute to, and complement, Poggessre to establish mutually beneficial

social institutions, and to modify those which acs.

The MDG to achieve free and universal primary pubtiucation for all complements
Pogge’s commitment to the kind of institutionalomh necessary to eradicate poverty and
transition to global justice, but advocates of MI3G take the additional step of looking to
the contributions which all individuals can makeluding children. At the Dakar World
Education Forum in 2000, for example, individuatsl agencies committed to achieving

education for all (EFA) included in their framewdtdt action the stipulation that:

Education is a fundamental human right. It is thg to sustainable development and
peace and stability within and among countries,thod an indispensable means for
effective participation in the societies and ecoigaof the twenty-first century,

which are affected by rapid globalization. AchieyiBFA goals should be postponed
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no longer. The basic leaning needs of all can anst ime met as a matter of
urgency’*®

By recognizing that the basic learning needs ofralst be met, supporters of EFA are not
only suggesting that this stipulation is a matfenrgency for the needs and interests of
children. They also make this suggestion in ligithe kind of institutional reform to which
Pogge refers. To achieve and maintain stable anplecative social institutions, and to
rectify those existing social institutions whiclesemerely to perpetuate social injustices,
requires an unyielding commitment to the develogmenplementation and maintenance of
every child’s right to basic primary public educati Moreover, it requires a commitment to
an education which will not only provide childreiitlwthe basic skills of literacy and
numeracy necessary to make something of themsieltbe world, but a human rights-
respecting education which will also enable chidi@ make something of their citizenship.
If Pogge’s assertion that the institutions a sgaietvelops represent how a society has
interpreted these codes, then the institution atatlon should reflect a rights-respecting

foundation also.

For Pogge, rights-respecting institutional schearegshose which — among other
things — allow all citizens to participate, at lemssome proportional degree, in the social
decision-making process, and that provide all eftizwith secure access to certain necessary

goods and services for those citizens to do thagsnmeaningful way. As in the case of the

283 Office of the Assistant Director-General for Edtiea, “The Dakar Framework for Action, Educatiomn fo
All: Meeting our Collective Commitments” (FranceNEBSCO, 2000), 8. Available online at
http://unesdoc.unesco.org/images/0012/001211/1 24 phd¥
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CRC, and its desire to promote both the liberty tnedwelfare of children to enable them to
develop and grow into rights-respecting adults,geoglso recommends such an approach in
the realization of just social institutions. To é®p and maintain just social institutions, it is
necessary for individuals to have the freedom ttigpate in the social decision-making
process, and to have access to the necessaryagesaarmbe able to do this effectively. Not
wanting to assume a position which recommendsitigpossible to design social
institutions in such a way that everyone affectgdhe institutions has absolutely guaranteed
access to all of the goods and services whichweyt, Pogge is careful to qualify that he
advocates a concept of secure access (to be discumsa moment). An important
qualification which seems to be missing, howewethe need to connect the desire to
promote the liberty and welfare of children (apustated in the CRC) with that of adults.
Why assume that each group belongs to its own eniprld, with its own unique set of
rights and responsibilities? Why not assume, imstdat there is a continuum of learning
and experience which needs to develop graduallytowe? Not only do individuals require
the freedom to be able to participate in the saégision-making process, they require a free
and compulsory system of basic education whichdesselop the skills and knowledge

necessary to participate in and maintain thosesjpgl institutions.

With regards to secure access, on Pogge’s accapetson has secure access to the
objects of her rights based on the degree to wshehis able to obtain the social goods and
services which are most essential to her well-hdregall his list of basic social goods,

which included physical integrity, subsistence sigsp(food, shelter, health care), freedom
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of movement and action, basic education and ecanpanticipation. To this list, he is also
careful to recommend that an institutional schehwikl be assessed on the degree to which
such social goods aezcessiblenot on the level of actual goods that an indigideceives.
Most importantly, for Pogge, “a person has secuoess to the object of some human right
only when she is not prevented by social obstdobes acquiring the knowledge and know-
how necessary to secure this object for herg&tiClearly, Pogge is interested in how
deficits in social goods should be measured, bus het interested in all deficits, nor is he
interested in all potential harms that an individzten experience. It would not be possible to
imagine, outside of ideal theory, an institutiosetheme which did not experience any
deficits or harms whatsoever. With that being shalyever, the key to Pogge’s institutional
account is the need to measungtitutionally avoidable deficitko determine whether what

he refers to as ‘core injustices’ have occurred.

Depending on what the ground rules are, when argowent official violates one of
the main principles found within his or her courgrground rules, individual citizens will
likely experience harms against them. Likewise, wée individual is unable to obtain some
good or service which that individual believes &her entitlement, she will experience a
violation of her personal well-being. A core injast however, occurs when some
individuals neglect their negative duty of justiog to interfere with the choices of others,
provided others do the same. To reiterate, accotdifPogge, “human rights are not

supposed to regulate what government officials rdasir refrain from doing, but are to

%4 pogge (2000), 50.
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govern how all of us together ought to design thgidrules of our common lifé® For

Pogge, the greatest injustice occurs when someithdils suffer from avoidable or
foreseeable human rights violations. To preveratdeast alleviate core injustices, he
suggests that it is necessary to accept that “huagants are not to collaborate in upholding

a coercive institutional order that avoidably riessrthe freedom of some so as to render their
access to basic necessities insecure without casapiag for their collaboration by

protecting its victims or by working for its reforti®® Pogge contends that, if more
individuals (particularly those from the wealthy St%ern countries) recognize both the role
which they play in contributing to core injusticasd the role which they can play in
alleviating these injustices, then achieving the®io cut the world’s poverty in half by

2015 will become a morally motivating goal wortkeatpting to achieve.

This focus on core injustices, however, addresg td first stipulation which Pogge
makes regarding the social obstacles which preaemtdividual from obtaining secure
access to the objects of her vital needs. To addhesfurther stipulation which Pogge
suggests, regarding the individual’s ability to aicg the knowledge and know-how
necessary to secure these objects for herselfiresqecognition of the need for free and
compulsory basic primary public education. Mosivitlals, despite what the liberationist
claims, are unable simply to figure everything onttheir own — even Rousseau

acknowledged this. To achieve the kind of socifdma which Pogge deems to be necessary

265 pogge (2002), 47.
%% pid, 70.

178



to alleviate world poverty requirdmththe economic infrastructure which Pogge emphasizes

andan educational infrastructure which can prepaopleefor this task.

Of course, economic resources are essential, aggePosuggestion of @lobal
Resources Dividen@GRD) is intriguing. The GRD is a proposal by Pogdech posits that
individual governments should not have absolutertdrian property entitlements to the
natural resources which fall within their borddyscause natural resources belong to the
world in general, not to nation-states which haeerbartificially created over time.
According to Pogge, since the resources belongdoyene, everyone should be entitled to
share in the benefits which can be derived fromsdlresources. To this effect, he
recommends, all governments which would like tdizagtior sell the natural resources from
within their territory should be required to pagraall user fee, a user fee which would
contribute to a global resource fund. Once estadtisthis global resource fund could
provide the global poor withd@ividendor share representative of their own inalienalderc
to a fair share of the economic benefits derivedhfthe natural resources used.
Nevertheless, even with this proposal for a GRygechimself expresses great concern over
the traditional view which simply accepts the datyhe wealthy to deliver hand-outs to the
needy?®’ Providing individuals with a fair share of the mat resources which should be
available to all is one contribution which can bad®a to enhancing the lives of individuals,

especially those who are impoverishBdoviding a share of the knowledge-based resources

%" Thomas Pogge, “A Global Resources Dividend,” ivibaCrocker and Toby Linden (ed€jhics of
Consumptior{Tokowa, NJ: Roman and Littlefield, 1999).
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which we have collectively been able to ascertaith @se to our advantage, is another.
Therefore, Pogge’s suggestion that we all havesporesibility to recognize our negative
duty not to interfere with the choices of otherewdd not be limited to economic choices

alone.

According to Pogge, “fully one-third of all humaeibgs still die from poverty-related
causes*® a massive statistic, which Pogge suggests isaat téminishable, if not
avoidable. The MDG to cut the world’s poverty irfiey 2015 represents the commitment
of the UN to improve upon this statistic; Poggeasrthat now it is important for everyone
else to realize this commitment. While he recognibat reducing severe poverty is not an
easy goal, he suggests that it is a goal whichsgeto achieve than reducing other sources
of human misery (like violence due to military @sgpotic manoeuvres, for example). Why
does he believe this to be the case, when it isilplesto suggest that extreme poverty arises
from a variety of sources which are inherent tcheadividual country, including civil strife,
dictatorships, and poor governmental planning?oiilé be easy for a sceptic — especially
one from a wealthy country, which is not sufferfimgm extreme poverty — to question why

his prosperity should be undercut to alleviate Baotountry’s internal difficulties.

In response to this, Pogge suggests that, while sxnieme poverty is the result of
internal impediments, it is possible to identifyledst three major factors of nBtéwhich

international society as a whole has contributetthéoproblem of poverty. First, Pogge looks

268 pogge (2002), 195.
269 Thomas Pogge (2001) “Priorities of Global Justize Metaphilosophy2 (1/2): 6-24.
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to the massive grievous wrongs, which multiple ¢oaa contributed to throughout history,
like slavery, imperialism and genocitf@ Second, Pogge suggests that wealthy countries
should be careful when they disown the problemosiepty without first considering that we
all depend on a single natural resource base. Whilay be profitable in the short term to
use freely the resources from a needy or corrughbeur’s country, sustainability should
also be a consideration. Finally, Pogge suggeatsath need to recognize that we coexist
within a single global economic order. The sociad aconomic transactions which we
participate in on a daily basis have an impact Wwhigples throughout the entire world, a
fact that is slowly becoming more apparent as aatescraise our awareness of issues such
as child labour, global warming, extreme inequibesveen the global rich and the global
poor and, of course extreme inequities betweelitdrate and the non-literate children of

the world.

With these factors in mind, Pogge concludes thartetishould be no further reason to
deny the existence of the problem of poverty, &edrble society as a whole plays in
perpetuating this problem. The solution that herstfhowever, is not to assert that we have
a positive duty to do whatever is necessary togeduxtreme poverty. Nor is the solution to
allow impoverished countries to demand just retidns from wealthy countries for all
grievous harms which have ever been committed.sbhgion which Pogge offers is a

pragmatic one which he believes morally compelséha positions of influence to look

27 Not only does Pogge suggest that these grievoasgsrcontribute to direct harms to the individuslghe
time of the crime, but also they continue to influe the well-being of the descendents of the vietim
through hereditary social and economic inequities.
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beyond the status quo to initiate global institagibreforms, and to motivate those in
positions of need to actively participate in thiensition to global justice. As previously
mentioned, however, one factor which Pogge failscmount for sufficiently is the role
which education can and should play in positivéoglonstitutional reform necessary to at

least partially alleviate the inequities which Peds so clearly highlighted.

According to Rhoda Howard-Hassmann, for exampkefélat that “no international
law obliged the West to protect human rights duitagwn era of economic expansidi™”
can be interpreted both disapprovingly and constrely. Of course, the application
(dominance) of Western norms upon much of the wiaalsl resulted in many grievous
wrongs, including (most definitely) the ones to eihPogge refers. For Howard-Hassmann,
however, this negative consequence has led t@sit e positive consequence — namely the
fact that not only has globalization sped up theepss of capitalist expansion, globalization
has led to a greater ability to resist the negaditects of capitalism. This is possible,
according to Howard-Hassmann, because the protggsbalization has enabled a

‘leapfrogging’ effect for human rights. According iHoward-Hassmann:

In the contemporary global society, oceans areseband centuries ignored as all
sectors in the world engage in a giant debate abbat human rights are or ought to
be, what people from different parts of the wonld antitled to, and who or what
agencies are expected to respect or implement tigige. Over the Atlantic and
Pacific Oceans, the Mediterranean and Black Semsah rights leap from developed
to underdeveloped regions. Over the centurieseofitet Great Transformation,
human rights leap to the Second Great Transformaiod as in the children’s game
of leapfrog, the last are often the fit&t.

"' Rhoda E. Howard-Hassmann, (2005) “The Second Gireaisformation: Human Rights Leapfrogging in the
Era of Globalization,” irHuman Rights Quarterl27 (1): 1-40.
2 bid, 38.
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Where Pogge correctly identifies the need for pesgo share the responsibility for official
disrespect of human rights within any coerciveiingonal order they are involved in
upholding, Howard-Hassmann correctly identifiesrieed to recognize that this occurs both
within trans-national institutions and corporati@mslin the form of ‘grass-roots
globalization’. Pogge is correct to assert thatvtlealthy West should recognize and
understand the impact that their actions have Inath@ both the world in general, and on the
lives of those who inhabit this world. But, as Hodddassmann has pointed out, the world
can also benefit from the networks and interreftestiops which have resulted through this
process of globalization — networks and interretehips which in my view can be enhanced

by advancements in rights-based educational reform.

In summary, Pogge’s institutional approach to tremwtion and protection of human
rights is both thorough and commendable. He prevadeomprehensive explication for the
need to reflect on both social institutions in gahand on the specific causal effects which
we bring to bear upon those social institutionparticular. He also provides a morally
compelling justification for why we should make gyeffort to participate in, and to
maintain, just social institutions, and what effgs kind of active justice-seeking
participation can have on achieving the MDG to mateé poverty. Moreover, Pogge’s
conception of global social justice suitably addessthe concern raised in chapter 2, that,
while it is important to understand the obligatieves have towards others, such an
understanding will only be applicable to all indiuals, if there is also an understanding of

why we have these obligations in the first placemely an understanding of moral human
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rights. Despite all that can be taken from the wafrRogge, he fails to provide an adequate
account of how individuals, even influential onésyelop the capabilities to act on this
knowledge. Rather than assuming that documentsHi&& DHR, and encouragement from
‘moral leaders’, can provide appropriate guideliaed models to assist us in this endeavor,
this chapter has suggested the additional neexbtotd the structure of educational
institutions to determine what having an educatian contribute to our ability to create and

sustain just social institutions.

Advocates of Education for All, recommend, firéte tobvious need to secure the
political will to bring about such reforms (as ch@oned by Pogge), like securing full
ratification of the CRC (including the US). Thegalrecommend, however, that civil society
should also be included as active, participatingnégin these reforms. Such an approach
requires a model for institutional reform which oy compels us to reflect upon the design
of social institutions but which also compels usdfbect upon the capabilities that
individuals have actually to contribute to justtingions. Before considering how the EFA
has applied these ideas in practice, it is impofiest to consider the work of Amartya Sen.
Sen, like Pogge, is interested in how to eradipateerty, but he approaches this goal from
the perspective of what individuals can do with¢heices and resources that are available to
them. He contends that while it is correct to hewecern for how certain institutional
structures can deprive individuals of their mean¢ll-being, it is equally important to look

to achieving certain levels of basic capabilitizslow which people count as “scandalously
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deprived.?"”® Sen suggests that: “The capability of a persoresponds to the freedom a
person has to lead one kind of life or anottfétIf Pogge is correct to suggest that
individuals should, to the best of their abilit¢re)design’ institutions which avoidably fail to
fulfill human rights, then it is important to ungdéind how it is that individuals come to be
capable of acting in this way. Pogge is corredattallenge our understanding of the basic
structure of society and to highlight the impadtiabinstitutions have on individuals. Sen,
however, is equally correct to challenge our undeding of human rights, to suggest that,
“any affirmation of social responsibility thegplacesindividual responsibility cannot but be,
to varying extents, counterproductiv€>The next chapter considers Sen’s solution to this
problem of counter-productivity which he bases anhbelief that, to understand one’s
capability to act in a certain way is to understtmedifference between what an individual
values doing or beingand whatapabilities or freedoman individual has to achieve what
she values. Where Pogge under-develops the rolehvddiucation can and should play in the
design and maintenance of just social institutitims next chapter will demonstrate how
Sen’s capability theory nicely complements Poggestitutional theory. That is, the next
chapter will demonstrate how Sen integrates thd faechildren to have secure access to
basic rights (like education) for which Pogge haséfully argued, with the need for
children to have secure access to the kind of etunzd experiences which will enable them

to act on these basic rights.

273 Amartya Sen, “Capability and Well-Being,” in MasttNussbaum and Amartya Sen (edBhje Quality of
Life (Oxford: Clarendon Press, 1993).

" bid, 3.

27> Amartya SenDevelopment as FreedofiNew York: Alfred A. Knopf, 1999), 283.
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Chapter 5
Sen’s Challenge to Human Rights

To realize the Millennium Development Goal to agkiéree and compulsory basic
primary public education for all, it has been sigigd that at least two things need to occur.
First, the right itself needs to be acknowledged &aght worthy of recognizing and
supporting. That is, all rights have associatedsc(sen if they are minimal) which must be
met for their realization. If a right real, then the individuals, who have to bear the burden
of the right, must be morally compelled to actucls a way as to enable the claimant to
realize his or her claim. Second, for the righbémmeaningfulfor the claimant, there needs to
be a social context in which the claimant can doetbing with the right, once it has been

obtained.

As the last chapter indicated, valuable insiglgamed by considering the importance
of social institutions and the role that theseifasbns can, and should, play in securing
rights for individualsRawls and Pogge have substantial contributionsatiento our
contemporary understanding. In particular, theprapch provides a greater understanding
of the role which social institutions should playthe creation and maintenance of a basic
social infrastructure which is both mutually bengfi and rights-respecting. With regard to
the institution of education in particular, theppaoach provides general insight into why we
should be morally moved to recognize and suppertitiht of every child to an education as
an essential element of the child’s ability to depéboth as an individual and as a member

of a larger social whole. This chapter consideeswiork of another philosopher interested in
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reforming social institutions, namely Nobel LauseAimartya Sen, to address the further and
more specific task of understanding the social@anivhich is necessary to translate the
abstract claim that a child has a right to eduaaitio a claim which is practically

meaningful for every child.

Like Rawls and Pogge, Sen recommends that, “otleeotharacteristics of human
agency is the ability to scrutinize and re-exanuoevalues and priorities in the light of fresh
information and new understanding. The procesasiitutional reform depends on such
scrutiny and critique®® Where Pogge places the burden of institutionalrnefonthe
obligation of some to achieve secure access fdoaluniversal set of fundamental human
rights, Sen recommends the additional stipulatian, twhile having these rights is essential
to our well-being, they will only be effective influencing our standard of living if
individuals are in a position to do something witbse rights. Thus, Sen’s focus is more on

individual empowerment, as opposed to Pogge’segfi@plea to the powers-that-be.

For Sen, one’s level of poverty can be identifiedniore than one way — most
obviously, through the assessment of one’s aliityecure basic necessities. Most
important, though, is the assessmertra#’s ability to convert these necessities into
meaningful actionSen’s approach looks beyond the question of venethnot we have
fulfilled our duty not to interfere with the chogef others to consider whether the choices

that people make are genuine choices, that iscebavhich will enable them to achieve

27 Amartya Sen and Sudhir Anand, “Sustainable Humewvelbpment: Concepts and Priorities, United
Nations Development Programr{@ffice of Development Studies, 1996), 25.
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what they value. Sen claims that “a right give®espn a certain opportunity”’

Importantly, he adds to this a caution: “A rightyniee of no use at all to a person for various
reasons2’® This chapter considers some of the reasons $ers ér this distinction. In
particular, section 5.1 considers Sen’s recomméndé#tat, to understand the minimum
standard of living below which no individual shotidve to exist, we need to look beyond
rights, and beyond the provision of resourcesckmawledge that poverty is a much more
complex notion of capability deprivation. Thatg&verty is not just about rights violations
and economic deprivations (as championed by Pogds)about any kind of deprivation
which may stand in the way of an individual obtagthe things she both values and needs.
By considering poverty in this way, it is possibbdegain information which is intrinsically
relevant to the realization of the two articlegled UDHR which Pogge has highlighted —
Articles 25 and 28. Moreover, it is essential tadenstanding the inescapable connections
between poverty and education. Thus, to implemdtyt & global human right to education,

an understanding of what it means to be deprivazapébilities is essential.

Sen recommends that a broader understanding chebilities necessary to convert
rights into something meaningful provides the appeie metric from which to gain
information about the fundamental rights and freeglsocieties should support. Sen is
careful to emphasize, however, that not being tbiese effectively a right which someone

has does not necessarily diminish the right itsetfierely points out that more careful

Z; Amartya Sen (1992) “Minimal Liberty,” iEconomicanew series 59 (234): 141.
Ibid.
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reflection is required, either with regard to tregure of the right, or to the nature of the
individual's particular situatioA’® With this in mind, section 5.2 considers how ai®on
human capabilities can influence not only whetlmenasone has access to a particular set of
rights, including a right to education, but wheth@se rights enable that individual to
participate effectively within society — presumatig reason to want to recognize our rights

in the first place.

While an understanding of whether an individual canvert her right to education
into meaningful action is important and informatiitas also important to have an
understanding of whether such an approach is sadti@. To this end, section 5.3 considers
why the use of Sen’s capability approach can pete proper content to a rights-based
theory like Pogge’s, which not only allows for thiective realization of certain essential
human rights, like the right to education, but whaso allows for sustainable development

of a rights-respecting social infrastructure.

5.1.Human Capabilities

Recall that Article 25 of the UDHR stategeryone has the right to a standard of
living adequate for the health and well-being ahkelf and of his famijyand Article 28
statesveryone is entitled to a social and internatiooader in which the rights and
freedoms set forth in this Declaration can be fudlglized Recall as well that Pogge

recommends that articles such as these becomeptanigble on his ‘institutional

219 Amartya Sen (2004) “Elements of a Theory of HurRéghts,” inPhilosophy and Public Affaird2 (4): 320.
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understanding’ because he can avoid unwieldy clanp®sitive rights which everyone must
somehow fulfill, while maintaining that “each memnlaé society, according to his or her
means, is to help bring about and sustain a sangleconomic order within which all have
secure access to basic necessiti&Voreover, he strengthens this claim further by

suggesting that Article 28 in particular identifies

The crucial human-rights-based responsibility is thorld: the responsibility of the
affluent states and their citizens for the glolwalremic and political order they
impose. This order is the key obstacle to the zatitin of human rights. Our
preeminent moral task is to reshape this ordenaball human beings have secure
access to the basic goods they need to be fultespcted members of their
communities, societies, and of the wider wdfid.

With this, Pogge presents a lucid and morally cdhimggjustification for why we all have a
responsibility to recognize and value certain fundatal human rights to which we are all
entitled. Beyond this, however, it is necessargite@ consideration to Sen’s important caveat
that we need to distinguish what we value doingeang from the capability or freedom

which we have to achieve what we vaftte.

Sen’s qualification is significant because it igontant to understand that we are
inescapably affected by the social, political andremic opportunities which are available
to us, as Pogge has so eloquently articulatedchi@ee the kind of institutional reform to

which Pogge refers, however, an understanding wflnoman agency correlates with this

20 pogge (2002), 69

%1 Thomas Pogge “Human Rights and Human Responaibiliin Pablo de Greiff and Ciaran Cronin (eds.)
Global Justice and Transnational Politi€ambridge, MA: MIT Press, 2002).

22 Amartya Senlnequality Reexamine@ambridge MA: Harvard University Press, 1992),atkea 2.
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institutional support is necessary. Where Poggades on human rights and the effect
realizing these rights can have on the standaliging which individuals can achieve, Sen
carefully converts these rights into a notion ofihg capabilities to achieve personal well-
being and human agency. If we have real opporasgjiiccording to Sen, we can achieve
certainfunctioningsor beings and doing#hich we value (like being nourished, being
educated, or being confident to participate acgiuelone’s own social environment). Sen
defines capability, then, as “the alternative cambions of functionings from which a person
can choose. Thus, the notion of capability is essgnone of freedom — the range of options
a person has in deciding what kind of life to [88%.with Sen’s definition of capabilities in
mind, though, it is possible to suggest that haarmgrtain amount of material resources
available to you will also present you with certiiedoms from which to make life choices.
What value is added by considering whaapabilitiesan individual has over whiatights or

resourceghey have?

An emphasize on capabilities or open-ended freedomtiis way is important
because not only is it important for individualso® able to achieve a certain level of well-
being, it is important to be able to distinguisiving a certain standard of living from the
value which can be gained from achieving that steshd~or example, Sen suggests that, if
you consider two persons with identical functiorsimg a certain respect — they are both

starving, say — the correct thing to do, if you aloée, is to offer them some food. If, on the

283 Jean Dréze and Amartya Sémdia: Economic Development and Social Opportuiighi:
Oxford University Press, 1995), 10-11. Also Amar8en, “Rights and Capabilities,” in Amartya
Sen,Resources, Values and Developnm{@ntford: Basil Blackwell Publishing Ltd., 1984).
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other hand, you discover that one person is stgivatause they live in a country that is
experiencing a famine, and the other is fastingaie a political statement, how you
respond to this additional information is signifitd® It is significant because only one
individual truly requires assistance. Thus by ustierding both the things which an
individual values, and the freedoms which thatvidlial has to achieve that which he
values, more appropriate decisions can be madediagahe kinds of assistance which

should be provided to that individual.

As already mentioned, Sen utilizes a conceptigmookrty which is not limited to a
single economic dimension of an individual’s imposked state. His is a much broader
notion ofpoverty as an unfreedqrar as a lack ofeal opportunities, both in the form of
personal misfortune and social constraints. Heelses this to be the case for a variety of
reasons; most notably, however, he claims thapalgbty approach should be favoured over
one which highlights, for example, income levelsasource allocation because such an
approach can provide a broader informational basa which to ‘sensibly identify’ one’s
level of poverty and the consequent aid necessaaddress that poverf§> Sen echoes
Pogge in his belief that “the usefulness of welndth in the things that it allows us to do — the
substantive freedoms it helps us to achié¥&NMoreover, he shares Pogge’s desire to
understand more completely the social infrastrgctunich is needed to make a positive

difference in people’s lives. Sen argues, howe¥enpre information is available to

24 Amartya Sen, (1985) “Well-Being, Agency and Fremd@he Dewey Lectures 1984,” ithe Journal of
Philosophy82 (4): 169-221.

285 gen (1999), 87-110.
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determine one’s level of poverty or capability degtion then, presumably, more

information is also available to determine the lefesocial infrastructure which is
necessary. Where it is traditional to give constlen to the obvious rights which

individuals are entitled to — like life, liberty diproperty — an understanding of one’s level of
capability deprivation makes the need for a rightducation or health care, for example,

more obvious.

In light of this, Sen argues, the unfreedoms wiaichndividual may suffer from arise
from two sources: inadequate processes and inatdegpportunities. For Sen, a theory like
Pogge’s is essential for analyzing the social gses which we engage in, but it fails to
develop fully the two-way relationship between @eses and opportunities, which Sen
believes to be necessary for effective human agandydevelopment. To establish this two-
way relationship, Sen differentiates his approaomfother, more traditional, methods of
establishing a public criterion of social justiv¥here some focus on the primacy of income
and wealth, or on subjective psychological satigfa¢ or on procedures for justice, Sen

recommends that we need to focus on a person'ddne¢o choose from possible livings:

[flreedom is not only the basis of the evaluatiéswccess and failure, but it is also a
principal determinant of individual initiative aisdcial effectiveness. Greater
freedom enhances the ability of people to help #wwes and also to influence the
world, and these matters are central to the prasfessvelopment®’

As Sen points out, an understanding of an indiMiddeeedom to choose is important to be

able to evaluatappropriatelyan individual’s, or group’s, well-being or standaf living.

287 pjd, 18.
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This is so because an assessment of changes merlewel, or in preference-fulfillment,

may not be able to assess the value of those chandgiee individual who experiences them.
People often have adapted preferences, which rmdidate that they are experiencing an
improvement in their standard of living but whidh reality, reflect false improvements in
their standard of living because these improvemieeds no meaning on their actual situation
or circumstances. A good example of this is the cdAboriginal children mentioned

earlier, who in fact experienced an improvemertheir standard of living based on the
Canadian Government’s standards, but in realityas a false increase because they lost so
much of the things which were of real value to ititeimmunity. With this kind of a situation
in mind, Sen argues that aggregative measuremeéatsaziety’s general well-being may
hide or mask the reality of the individuals withivat society. Moreover, blanket statements
of the rights which individuals have can also hidenask the reality of the opportunities
which an individual has to act on those rightsth# very least, the rights talk only begs the
further question of how to make rights real, and here that Sen can add importantly to the
debate. To determine whether an individual is digtexperiencing an improvement in her
standard of living requires a general sense oksalcivell-being, an understanding of the
norms to which the society aspiresdthe additional information to be gained from

assessing the real opportunities or freedoms wdmcimdividual has.

It is important to note that the freedom Sen referis not the same kind of freedom
which the liberationists, as discussed in chaptere2e attempting to capture. Sen is not

interested in a notion of freedom built upon a ctatglack of restrictions, or on the

194



exclusive desire for self-satisfaction. For Senithgan entitlement to a set of freedoms is
not simply a claim against others for somethingohlone is somehow owed, nor is it about
demanding certain objects or services which otherst provide. The conception of freedom
which Sen wants to capture is based on his unchelisig that: 1) more freedom gives us
more opportunity to achieve those things that waesaand have reason to value
(opportunity freedoms)and 2)the process through which things happen may alsaf be
importance in assessing freed@pnocess freedom$§® According to Sen, both grounds give
us reasons to value freedom. Beyond this, thoungy, give us reasons to reflect further on

what we can do with the freedoms we have availabies.

According to Sen, when one type of freedom is takdme more vital, as in the debate
between utilitarians and libertarians, the abilitynake appropriate ‘trade-offs’ between

what one values and what the system can allowsts lo

To give unconditional priority to the demands ofgsses can be quite inviable since
they could, quite possibly, lead to terrible effeoh the lives of people, in which case
sticking to them — come what may — would not besoeable. On the other hand, to
treat processes as not being relevant for valuadiaiso not very plausible since we
do attach importance to processes and have reasaifue the fulfilment of
appropriate process#s.

Sen argues instead that, for freedom to be a mgiahiconcept, these two features of

freedom — processes and opportunities — must be&edl to share the same space to provide

288 Amartya Sen, “Freedom and Social Choice: The Artestures,” in Amartya SeiRationality and Freedom
(Cambridge MA: The Belknap Press of Harvard Uniitgr2002), 585.
289 Sen (2002c), 269.
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individuals with as many ‘freedoms’ from which thaose as possible, given their own

individual circumstances.

Thus, Sen is not simply referring to Rawls’ sens®qual liberties for all’. Sen
advocates a more robust concept of freedom whiastthe “freedom of individuals as the
basic building blocks of developmefit®— building blocks which should integrate into a
functioning whole the personal concerns which aividual has regarding his own life with

the general concerns of society. According to 8sm:

The capability perspective concentrates on whatshcipportunities a person has, not
the means over which she has command. More patiguthe capability perspective
allows us to take into account the parametric Wéiig in the relation between the
means, on the one hand, and the actual opporsinitiethe othe?™

For Sen, these “parametric variatiofid’are the contingent personal and social
circumstances unique to each individual. They lam@ortant, however, not because they
represent the uniqueness of individuals; theyraportant because they can have an impact
upon an individual’s standard of living of equajrsficance to the impact individuals may
also endure from the more traditional constraikes dleficiencies in income or commodities.
As a result, these variations need to be accodntednd addressed, within public policy
intended to support the creation and distributibsazio-economic goods and services, like

education.

290 g5en (1999b), 18.

21 5en (2004a), 332.

292.5en (1999b), 70-72. Also Amartya Sen, (1990) idesMeans versus Freedoms, Rhilosophy and Public
Affairs 19 (2), 111-121; anRationality and Freedor(Cambridge, MA: Harvard University Press, 2002),
essays 1-5.
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Sen identifies five key categories of variationhintthe personal and social
circumstances of individuals. First, there are wieatefers to agersonal heterogeneitiger
the wide variety of physical differences which d@nfound in any given society. Sen
includes in this group some obvious distinguisHergjures, like age and gender, which can
have an impact on an individual's opportunities ahdices. For Sen, the issue of gender in
particular is most important to the question ofeational rights as discussed in further detail
in chapter 6. He also includes some more complicaleysical differences like disability or
susceptibility to illness which not only have ampiast on an individual's ability to obtain a
certain standard of living, but which might notfoly correctable in any social scheme. The
second group Sen refers to concernsetingronmental diversitieghich may not be intrinsic
to an individual, but which nevertheless can afeecindividual’s well-being. In this group,
he is referring to things like the ability to casltone’s climate, severe disturbances in the
weather, or the presence of disease or pollutibird] Sen emphasizes that not only do
environmental factors influence an individual’sldpito function in societyyariations in
social climateare equally influential. Within this category, Sanludes things like
availability of educational services (which agardiscussed in chapter 6), public security or
health care. Related to this, Sen offers a fowetlotdifferences found in the general nature
of relational perspectives which we find ourselves engaged. In this catggBen includes
Adam Smith’s famous statement that to “appear inlipwithout shame” requires different
resources for different kinds of societies. Formagke, having a low income in a wealthy
country might have a greater impact on an individiian having an even lower income in a

poor country. Finally, Sen suggests that theralateibutional differences within families
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which should be included within any comparativeleatons of individual advantage. For
example, girls may have fewer opportunities thaysbelike going to school — based on
distributional factors which are specific withimparticular family, but which may not be

reflected in the larger social distributions.

As already mentioned, for Sen, a person’s actealdoms depend on two things: the
kind of resources and goals he or she has; anabthy he or she has to convert these
available resources into the achievement of thosés@’® According to Sen, the fact that
such a wide-ranging set of parametric variationstexs both meaningful and informative —
a feature which supporters of Sen’s capability appn, like Martha Nussbaum, have
emphasized by suggesting that while “very closilydd to rights, the language of
capabilities gives important precision and suppletation to the language of right&* For
instance, the desire to alleviate global poventypaeduce human rights violations by
ensuring that everyone has secure access to ahsejué basic goods, is only valid if what
matters is for everyone simply to have primary godfj on the other hand, it matters what
actual freedoms people have to use those primargiggahen the disadvantages, which can
often be perpetuated due to noteworthy inequitieocial and personal contexts, even if
individuals have access to the same bundles ofgpyigoods, also need to be taken into
account. Sen’s recommendation to include the idaa‘the variable conversion rates of

primary goods into capabilities can be quite ctiéfais clearly important to our

293 5en (1990)

294 Martha Nussbaum, (2003) “Capabilities as Fundaaidhitittements: Sen and Social JusticeFaminist
Economic® (2-3): 37.
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understanding of whether individuals can meanirgfitonvert their rights in general. More
notably, however, it is important to our undersiagdf whether individuals can
meaningfully convert their rights into the kindasftion necessary to fulfill what Pogge takes

to be our pre-eminent moral task.

Recall Pogge’s claim that our pre-eminent mordt taso reshape the global
economic and political order so that all human geinave secure access to the basic goods
they need to be full and respected members of tie@rmunities, societies, and of the wider
world. To achieve this task, and to avoid unwiedgyl unpopular claims to positive rights,
Pogge correctly and pragmatically emphasizes teatave a negative duty of justice to
ensure that the social institutions in which wetipgrate are just. Pogge is in fact critical of
Sen in this regard because Pogge suggests thatgstd&ims to compensation for greater
needs based on inherent differences makes esiafligbsitive rights and freedoms an even
more controversial responsibility, which has théeptial to become even less morally
motivating for many individuals to want to recogafz° Given Sen’s understanding of an
individual's ability to convert rights into capaitigs, however, it is possible to argue (as Sen
himself does¥”’ that, to fulfill Pogge’s desire to morally movadimiduals to re-design and
reorganize unjust social schemes requires a fustifarlation that this needs to be done in
light of how social institutions correlate to hunmegency. Individuals must be able to judge

how important a particular freedom or right is @ation to other claims or actions.

29 Thomas Pogge (2002) “Can the Capability Approaztiustified?” iPhilosophical Topic80 (2): 29.
297 Amartya Sen, (2005) “Human Rights and CapabilitizsJournal of Human Developme®it(2): 151-166.
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Similarly, individuals must be able to judge théesit to which they can make a difference.
According to Sen, if individuals are given real oppnities to develop capability sets from
which they can make such informed choices, thevag-relationship between processes
and opportunities can be realized. Thus by accgptpabilities as the proper content of

rights, Sen’s theory nicely complements Pogge’sredésr an active theory of global justice.

Without the inclusion of Sen’s understanding of fittkedoms necessary for
individuals to convert their rights into capabé#i Pogge’s desire to morally motivate
individuals to recognize their negative duty oftics remains simply (though significantly) a
prescription for what should happen to achieve &ually beneficial just global society.
According to Sen, though, while he is not suggestivat the capability approach can
adequately deal with the process aspect of freemtoits own, it can provide essential
information which is relevant to the assessmenhefopportunity aspect of freedom. That is,
for Sen, a theory like Pogge’s is essential folyaiag the social processes which we engage
in, but it fails to develop fully the two-way reilanbship between social processes and social
opportunities which Sen, following Rawls, arguesssential to our understanding of what
“the fairness or equity of the processes involeesbout the freedom of citizens to invoke

and utilize procedures that are equitaf&.”

By considering poverty as a broader notion of cépgldeprivation, Sen’s capability
approach provides additional validation for Poggeésm that we have a negative duty of

justice to avoid interfering with the choices ofiets. Moreover, we have additional

298 Sen (2004b), 336.
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validation for the kinds of social institutionswdich we should collectively devote energy
and resources. In particular, Sen provides impoxstalidation for the establishment of
education as a fundamental right which is not dr@geficial to an individual’s ability to
have a life which that individual values, but whistalso beneficial to influence that
individual’s ability to convert other rights intagitive action. The next section considers
whether having basic human capabilities, like #yeability to be educated, can further

enable an individual to participate effectively hitt the society in which she finds herself.

5.2.Effective Participation

As the previous section highlighted, Sen firmly ersgs a belief which favours a
combination of individual agency and institutiosapport as essential to understanding both
the role which society must play in aiding indivadsi to live meaningful and rewarding lives
as well as the personal responsibility which indiixdls must also recognize in achieving this
goal. This reciprocal relationship, according tm 3s the most promising way to justify
human rights as a viable mechanism for povertyit®n and positive human development.
He, like Pogge, highlights the ethical nature amlam rights, that is, the need for human
rights to exist outside of tight political or buteaatic boundaries. Sen also calls attention to
the need to acknowledge that simply because a foedtal human right is not automatically

realized does not mean that the right itself shbeldejected or dismissed:

Human rights can include significant and influerdeaaconomic and social
freedoms. If they cannot be realized because ofeigaate institutionalization, then,
to work for institutional expansion or reform ca fart of the obligations generated
by the recognition of these rights. The curreneatizability of any accepted human
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right, which can be promoted through institutioaapolitical change, does not, by
itself, convert that claim into a non-right.

Thus, Sen, like Pogge and Rawls, recommends taed Hre fundamental human rights to
which all individuals should be entitled and sholiée the benefit of, but the universality of
these rights rests on public discussiointgractive processe&or Sen, a meaningful
understanding of human rights, capable of actuabigifying social circumstances, is the
result of on-going open public discussion and deb@twhat Sen (echoing Rawls) refers to
as “global public reasoning® For this public scrutiny to be effective, howev@en

cautions that advocates of human rights must a¢haptmaintaining a ‘domain of continued
dispute’ is not indicative of a failure of the tlgdehind human rights, it is an

acknowledgement that:

A theory of human rights can, therefore, allow ¢deable internal variations,
without losing the commonality of the agreed priteiof attaching substantial
importance to human rights (and to the correspanfieedoms and obligations) and
of being committed to considering seriously howt thgportance should be
appropriately reflectetf*

This is an idea which Sen suggests highlights #eslrio reflect more seriously on the
capabilities (and related educational opportunjitrgsich individuals have to act or to

participate in society, rather than on the rightsesources which are available to them.

According to Sen, both good quality governance @rdmunity-based public action

are thoroughly interdependent. He claims that, ftie of the public is not confined to

299 |pid, 320.
300 |hid, 320.
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influencing or challenging the decisions of the gmvment. The agency of the public is also
directly important in many fields of economic amtisl activity.”*% This is a notion of
agency, which Sen argues demonstrates the twayged to establish what resources people
have, and to develop what they can do with thoseurees. Moreover, as already mentioned,
it is a notion of agency which also seems to sugpogge’s desire to fulfill what he deems

to be the crucial human-rights-based responsibHitiamely to reshape institutional schemes
so that everyone can have secure access to thedoasls they need to be full and respected
members of their communities. Not only does a famusapability play an indirect

economic role, through enhancing the choices availor people, a model that develops
human capabilities like Sen’s also has direct i@hee to the well-being and substantive
freedoms of an individual. And it is these substentreedoms which are necessary,
according to Sen, if the ultimate goal is like tbhRawls or Pogge, namely, to have agents

who can contribute to positive social change.

With this in mind, it is important to recall thesdussion on perfect and imperfect
rights and obligations. On Onora O’Neill's accountyas suggested that she posits the need
to institutionalize our imperfect obligations satlhere is, at least in principle, an
enforceable understanding of imperfect rights tactvhive have a corresponding obligation
to recognize towards others. Recall also that & stgggested that, while the work of Pogge
improves upon O’Neill’'s understanding of moral glaliion by providing a more morally

compelling account of human rights, he relies teaily on the UDHR as the justification

392 5en (1995), 190.
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for this account. Within this line of thought, Semovides an argument for accepting rights as
goals which not only contributes to Pogge’s moratiynpelling account for why we should
act on our moral obligations, but which also pregidhe additional justification necessary to

support Pogge’s rights-based position over O’Neluty-based one:

If rights are fundamental, then they are also Ma@kiaand if they are valuable
intrinsically and not just instrumentally, then ytehould figure among the goals. If
rights-realizations are goals, then they can syatieally enter moral calculations of
anyone who can help. This is of obvious advantagenwealing with what has been
called ‘positive freedoms’ (e.g., the right to nediattention, employment, etc., even
the right not to be hungry°}

By matching fundamental rights to positive freedomghis way, Sen offers a justification
for our moral obligations which is not only instramally beneficial to institutional reform

but which is also intrinsically beneficial to pensd well-being.

This is an idea which Onora O’Neill unexpectedlpports in her discussion of justice
as it relates to womenThe weak risk recurrent injustice unless institai@re structured to
secure the option of refusal or renegotiation fowse whose capacities and opportunities are
limited ”*°* Rather than unconditionally endorsing Sen’s cdjtalipproach to secure these
options, however, O’Neill maintains that an apptoatich can establish “which
arrangements a plurality of interacting agents \iithe capacitiesould consent to*° will

provide the most satisfying results. These resatisprding to O’Neill, can avoid the

303 Amartya Sen, “Rights as Goals,” in Stephen GusetAlan Milne (guest edsBquality and Discrimination:
Essays in Freedom and Justi{&uttgart: Granz Steiner Verlag Wiesbaden Gmbi5)915.

304 Onora O'Neill, “Justice, Gender, and InternatioBalindaries,” in Nussbaum and Sen (e@&g Quality of
Life. (Oxford: Clarendon Press, 1993), 321. Italics igioal.

%9 |bid, 318.
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relativist demand for oversensitivity to differeree well as the idealist demand to abstract
that difference entirely away. As a result, despiknowledging that her account of
vulnerabilities is fully compatible with Sen’s acou of capabilities ® she arrives at a
different conclusion. O’Neill concludes: “The masgnificant features of actual situations
that must be taken into account in judgments ajustice are the security or vulnerability
that allow actual others to dissent from and t& sdmnge in the arrangements which
structure their lives®’ This is a conclusion which reflects the suggestionnd in section
2.3, that O’Neill favours the perspective of agelligation over the perspective of recipient
rights. She favours such an approach becausdahes ¢hat, while the rhetoric of rights is
an important guide for establishing what it is timatividuals could consent to, meaningful
rights claims require a corresponding ‘official’derstanding of the obligations which are

involved.

This slight diversion from the capability-rightshidge is necessary to suggest that it is
important to reflect on Sen’s suggestion that “cemibility requiresfreedom.®**® Both
O’Neill and Pogge have suggested that there ataioeesponsibilities or obligations which
some have towards others to ensure that avoidadibgions of the rights or the well-being
of others are not supported or allowed to prolterdhis idea is also reflected in Sen’s belief
that “as people who live — in a broad sense — lmgetve cannot escape the thought that the

terrible occurrences that we see around us aréags@ntially our problems. They are our

%9 pid, footnote 29.
%7 bid, 321.
308 Sen (1999b), 284. Italics in original.
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responsibility.*® Thus, Sen, Pogge and O’Neill all share the sarfiefliiat the

institutional structure of a society plays a prafduole in determining whether an individual
gets the objects of her vital needs. From this,itiezy all argue that there is a moral duty or
obligation to reform, to the best that one can,abh@dable wrongs in which one may find
oneself engaged. Sen expands upon this even floyherggesting: “without the substantive
freedom and capability to do something, a persomagbe responsible for doing it*®

Thus, by combining the ideas of these philosopheether than treated them as opponents —
it becomes possible to recommend that we haveiceaidigations to assist others in
achieving a certain standard of living, or leveketurity, and we have an account of how to
engage actively the impulses and habits of theviddals necessary to achieve the positive
social reforms which they recommend. All that remsas to answer the libertarian challenge
that, even if we did have compassionate or pragnmm@disons to support a notion of human
rights which protects positive welfare (includirngtright to education), the inevitable costs
associated with providing such social benefits makapossible to move beyond acts of
charity or benevolence . In section 2.2, it waeddhat Jan Narveson maintains that, if there
is an inability to explain why the rest of us hdlkie onerous obligation to cater to the
unfortunate or the vulnerable, then we should hevanterest in supporting claims to

positive human rights, especially ones which cedgor attempt to overcompensate for,

individual differences.

309 |pid, 282.
319 |pbid, 284.
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First, it has already been explained that it iseply to such criticisms that Pogge uses
a negative rights-respecting framewerkhat is, the framework used by libertarians like
Narveson — in his justification of why we shouldkeavery effort to participate in, and
maintain, just social institutions, including onelsich may require the provision of positive
human rights like having an education. Sen comglttis by providing an account of
positive freedoms which is based on the promotiandividual capabilities rather than
positive rights or obligations. And it is this facon individual capabilities which can explain
not only why we need to cater to the vulnerablé,ago that does so in a way which can

avoid the “nanny-staté*! that the libertarian, in my view, rightfully rejec

For example, in a review of Sen’s work on ineqyalé. A. Cohen has commented
that, “apart from the sheer quantitative questibwiwat income is needed, in different
conditions, to generate a given amount of capgpditention to capability desiderata
suggests improvements for comparatively little exiire.”®*? What Cohen is referring to
here specifically are Sen’s observations on Keaagor state in India with a socialist
government which has been able to provide basidgaad services to its citizens in a
relatively cost-effective way. At the time of Sestsidy, Kerala was one of the poorest states
in India but one with a very high life expectarf¢yin an effort to explain how this was

possible, Sen compared Kerala to other Indianst{ated later more globally to include for

311 Sen and Anand (1996), section 4.

312G, A. Cohen, (1994) “Amartya Sen’s Unequal Worleview of Sen’dnequality Reexamingid New Left
Review 1203 (Jan/Feb): 117-129.

313 Jean Dréze and Amartya Séfynger and Public ActioOxford: Clarendon Press, 1989), 221.
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example African Americans in the U8 . Through this comparative analysis, Sen concluded
importantly that the time-honoured tradition in Klerto support basic positive freedoms like
general education (especially literacy), basictheare, and the elimination of gender
inequities (most specifically those related to fesreducation), seems to be linked to the

improvements in standard of living which citizerikerala experienced. According to Sen:

The success of Kerala in achieving support-led ritgcaddds force to the plausibility
of following this route even when the economy isyyeoor. The fact that Kerala has
achieved such success through careful and wideragegublic support shows how
much can be achieved even at a low level of incahpaiblic action is aimed at
promoting people’s basic entitlements and capasifit®

Sen argues that, because things like basic educatid health care are labour-intensive,
these public services actually have costs whichiedative to the labour markets in which
they are being used. Therefore, waiting until antguis wealthy enough to support such
public services is a step which need not delay pitagresslt is manageable for countries to
deliver these essential services regardless ofitkalth’ of the countryRather than focusing
on the cost of goods and services, Sen recommgnsispore important to focus on the level
and quality of education which individuals can asct be able to contribute ultimately to

the basic structure of society as educated andeacitizens.

By focusing on capabilities in this way, Sen iseatal defend the idea that, for
individuals to participate effectively in the sdwés in which they find themselves, they need

the substantive freedom to assume the respongitaléct “as citizens who matter and whose

314 Sen (1999b), section on Income and Mortality, $1-2
315 Dréze and Sen (1989), 225.
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voices count, rather than living as well-fed, waltithed, and well-entertained vassaf€.”

With this in mind, Sen accounts for the cost ofvidng certain positive freedoms, by
suggesting that the opportunity to develop capgtskts is necessary to outweigh the greater
costs that would be incurred by placing the burfgorotecting the interests of one onto
another over an entire lifespan. Moreover, he agtsoior the limits which are necessary to
make the provision of positive freedoms possibjestipulating that individuals are not
passive recipients waiting to receive a bundleaafds, which others are required to provide
for them. On the contrary, individuals must beraéitely in charge of their own well-being
but, for this to occur, they require a particulardkof social context, which acknowledges
and supports both the process freedoms and thetoppy freedoms through which an
individual is able to make genuine choices and gencontributions. That is, a social

context, including the right to basic educatiorm tight to basic healthcare and the right to
political/civil participation is central to satishg the need to expand human freedoms and to

develop and maintain stable societies.

Is Sen’s capability approach sustainable? Thethib@n has correctly identified why
it is important to curb the level of assistancd tha individual is required to provide for
another. Such a view, however, fails to take irdcoant the important, and often avoidable,
social and economic disparities that exist. SeggP@nd Rawls have offered
counterarguments that attempt not only to recogthizelibertarian worry that unchecked

positive rights can do more harm than good, butdlsp attempt to balance this worry with

31 5en (1999b), 288.
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the more urgent worry that many human rights viofeg are the result @fvoidable and
unjusthuman interactions. With that being said, howeNeavpuld be important to consider
some of Sen’s critics who have questioned if hgabdity approach is operational at all. The
next section considers if the highly flexible andi@ly adaptable nature of the capability
approach positions it as a theory which is esdetotidne establishment of a human rights-
respecting community necessary to enable positiveam agency and sustainable
development through social mechanisms like educatna preventative health care, or if its

breadth and flexibility actually reduce the potewtyts human development agenda.

5.3. Sustainable Development

Sen is fond of the work of Mary Wollstonecraft, dneloften refers to the significant
advancements that she spearheaded both for the nglvement in general, and for
women’s rights in particular (not to mention hefailing desire to expand access to
education for girls and women). For example, harzelis discussion paper on sustainable
human developmefit with a reference to her belief that “it is justicet charity, that is
wanting in the world *8 Like Wollstonecraft, Sen’s interest in justice domt lie in a ‘head-
in-the-clouds theory’, with which some of his aritihave charged hifi? His interest in
justice lies in his desire to establish a sustdeahderstanding of justice, based on fairness,

that “must be deeply and directly concerned withattual freedomenjoyed by different

317 Sen and Anand (1996), 1.

318 Mary WollstonecraftA Vindication of the Rights of Womérondon: Penguin Classics, 2004), 92.

319 Andre Béteille, “Amartya Sen’s Utopia,” quality & Universality: Essays in Social and Piél Theory
(USA: Oxford University Press, 2003), appendix 1.
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persons — persons with possible divergent objextivio lead different lives that they can
have reason to valué® In addition to this, he is also careful to highlignother idea that he
has embraced from the work of Wollstonecraft, namniet notion that “some recognized
human rights are not ideally legislated, but artelb@romoted through other means,
including public discussion, appraisal and advocatyHe recommends this to be so
because, like Pogge and Rawls, Sen realizes tinatie'gic distortion’ of information (similar
to Pogge’s moral loopholes) is both common andgmve. Sen, however, argues that the
most effective method for dealing with such dists is through the establishment of
interactive and educative processes, which areeistied in avoiding partisanship in favour of

human development:

Partisanship is avoided not so much by taking e@heonjunction, or an intersection,
of the views respectively held by dominant voigesdlifferent societies across the
world (including very repressive ones), but throaghinteractive process, in
particular by examining what would survive in peldiscussion, given a reasonably
free f3|(2)2W of information and uncurbed opportunibydiscuss differing points of

view.

According to Serthis free flow of information — described in quédrawlsian way — is
essential to understand that we have a shared tbagertain basic capabilities necessary to
lead worthwhile lives. Moreover, to sustain thigici, Sen asserts that “the utopian image of
a benevolent state looking after the interestssefywne with equity and justice has little

impact today. The need for individuals to look affeemselves, rather than relying on the

320 5en (1990), 112.

321 Amartya Sen, (2004b) “Elements of a Theory of HorRights,” inPhilosophy and Public Affair32 (4):
320.
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state, is well understood®® To achieve this end toward sustainable developwigmiman
capabilities, however, Sen does not attempt tdobskathe precise boundaries around certain
essential moral compromises, nor does he offecsigle notion of what a minimally good
life, to which everyone is entitled, should lodkdj and it is this imprecision which many of

his critics question.

Given such an imprecise and vague assertion tiealseell-being and sustainability
are dependent on the real freedoms individualglaleeto convert into real opportunities, and
given Sen’s recommendation that, to achieve swedfyms requires a commitment to some
form of deliberative democracy and public intervent critics, like Robert Sugdét have
guestioned the feasibility of Sen’s capability aygarh. Most importantly, Sugden wonders
whether “given the rich array of functionings ti&#n takes to be relevant, given the extent
of disagreement among reasonable people abouttheerof the good life, and given the
unresolved problem of how to value sets, it is rtto ask how far Sen’s framework is
operational.®?®> Moreover, both Bernard Williari® and David Crocké&f’ point out that, if

the construction of an action-guiding ethic is jigification for establishing a capability

323 5en and Anand (1996), 23.
324 Robert Sugden (1993) “Welfare, Resources, and l@liifes: A Review ofinequality Reexaminealy
Amartya Sen,” inJournal of Economic Literaturgl: 1953.
32 bid, 1953.
326 Bernard Williams, “The Standard of Living: Intetesind Capabilities,” in Amartya Senal. The Standard
of Living (Tanner Lectures in Human Valu¢€pmbridge: Cambridge University Press, 1987)
327 David Crocker, “Functioning and Capability: TheuRolations of Sen’s and Nussbaum’s Development Ethic
Part 2,” in Martha Nussbaum and Jonathan Gloves.Y®#omen, Culture and Developmé&@ixford:
Clarendon Press, 1995).
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framework, it would be important to know which ftienal capabilities are most valuable

and why??®

While Sugden, and othet& are correct to suggest that Sen is somewhat elasiout
which specific capabilities would count as essébtisic capabilities, Sen does offer some
insight into what he deems to be an essential agaibn of certain individual and positive
freedoms to be gained from having the basic cajpabibf survival, and of education
(literacy in particular) — crucial insights whicheaexplored in more detail in chapter 6,
together with the insights of Martha Nussbaum, réigg how a society should proceed with
the achievement of universalized literacy and sustaschooling®° It is important to note
here, however, that while Sen is unwilling to ggdoad this loose understanding of the kind
of capabilities that would be most essential tdweing and sustainable human
development, he is very specific about his jusifien as to why he does not stipulate a more

satisfying or substantial list of which capabilitiare essential:

The problem is not with listing important capal@#t, but with insisting on one
predetermined canonical list of capabilities, cimdgg theorists without any general

328 |t should be noted that this is a task that irdliels like Martha Nussbaum have taken to be estemti
have created such a list, see Martha Nussbaum3)2Q@pabilities as Fundamental Entitlements: Seh a
Social Justice,” ilFeminist Economic8 (2-3): 33-59. See chapter 6 for more.

329 Mazaffar Qizilbash, (1996) “Capabilities, Well-Bgi and Human Development: A Survey, Tihe Journal
of Development Studi@8 (2): 143-162; David Crocker, (1992) “Functioniugd Capability: The
Foundations of Sen’s and Nussbaum'’s Developmeri¢,Eth Political Theory20 (4): 584-612 and
“Functioning and Capability: The Foundations of 'Seand Nussbaum’s Development Ethic, part 2,” in
Martha Nussbaum and Jonathan Glover (edd3fyamen, Culture and Developmé@ixford: Clarendon
Press, 1995); Stuart Corbridge, (2002) “DevelopnasrEreedom: The Spaces of Amartya SenPribgress
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330 Amartya SenCommodities and Capabiliti€émsterdam: North-Holland, 1985), 76. In this comatave
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long, the ability to avoid mortality during infaneyd childhood, and, most significantly in relation
education, the ability to read and write, and thidits to benefit from sustained schooling.
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social discussion or public reasoning. To have suftked list, emanating entirely
from pure theory, is to deny the possibility ofifful public participation on what
should be included and wi*

Sen wisely believes that, any workable notion aikaapabilities must be established based
on the need to develop individual values which eespach other’s personal choices and
cultural dependence. This is a stipulation which led Sen to insist upon the need for open-
ended public reflection based on the relevancefofmation to be gained from situated
evaluations rather than ones that are detacheeyaluator-independent’, despite the fact

that such evaluations are much more imprecisefinedtheoretically.

Another worry raised by critics, according to Sab#lkire, concerns the problem of
“how to make strategic economic decisions that iegmd prioritize capabilities’® For
critics of Sen’s leftist leanings, like Andre Bdie** without a more explicit statement of
the values and principles needed to develop capesdts for individuals, all Sen has to
offer is yet another example of unattainable egadih idealism, which favours misdirected
compassion and generosity over the realities ot wéaia feasibly be achieved in the area of
manageable human development. According to Senevenwwhile it may be the case that
his cause has been misappropriated by a few ‘sioftted’ individuals, careful consideration
of his own theory of human capabilities suggesas, tin fact, he is interested in something

far less unwieldy. For example, in reference towask on famines, Sen suggests that:

31 Amartya Sen, (2004a) “Capabilities, Lists and RuBlason: Continuing the ConversatioRéminist
EconomicslO (3): 77. Also “Elements of a Theory”, footnote. 3
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The ability to acquire food has to barned What we have to concentrate on is not
the total food supply in the economy but the “dertitent” that each person enjoys:
the commodities over which she can establish heeoship and command. People
suffer from hunger when they cannot establish thefittement over an adequate
amount of food™

Furthermore, Sen suggests that what determines enétlement includes three factors: 1)
endowment (basically, labour power based on varlgagls of skill, experience, property);
2) production possibilities (technologies, knowledgbility to convert these into something
useful); and 3) exchange conditions (ability td aat buy goods). Sen stresses the need to
support certain positive freedoms for all, not heseahe is interested in blindly maximizing
what benefits individuals can gain from collectsaial activities; on the contrary, Sen is
interested in probing the social factors which datee one’s entitlement or ability, so that
the positive freedoms, which an individual is aolessecure and which others are obliged to

make available, are meaningful.

It is important to note, as G. A. Cohen does, ¢fivan such obvious grounds for
determining entitlement it would be possible todade that Sen is simply stating a truism.
Many people assume that famines, for example, ogben individuals lose their legitimate
entitlement to secure food. Upon further reflectibough, Cohen himself concedes that the
practical implications of Sen’s understanding @gnality and capability deprivation are
significant. In the case of famines, for exampteaading to Cohen, the significance of Sen’s
work lies in his clarification that famines areelyrthe result of a dwindling supply of

resources alone, “the immediate cause of lossadsscto food is, necessarily, the fracturing

334 Sen (1999b), 162.
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or withering of individual entitlement to it throbhgvages, trading relations, personal
production, and so or** In the case of education, this is also a redlibere are many
instances where the immediate cause of loss ofatoe=ducation is the lack of individual
entitlement through things like language barriges)der barriers and geographical barriers,

rather than simply a lack of resources.

Recall Pogge’s assertion that our pre-eminent naski is to reshape the global
economic and political order so that all human gginave secure access to the basic goods
they need to be full and respected members of tsodie@ne were to act on this assertion as
it stands, it is possible to neglect, as Cohenttieljmportance of Sen’s insight. That is, it is
possible to take for granted that one’s duty towantthers who are impoverished simply rests
in supporting official channels in their effortsreplenish dwindling supplies of resources.
This is a point of view which seems especiallylijkéone does not have any immediate
experience with extreme levels of poverty or ingestFor example, as Cohen points out, in
the case of famines, there is “an unthinking prgstion, still widespread at least in countries
where famines are unknown, that they occur if amg o, and because, food supply
shrinks.®*® While this is neither Pogge’s intention nor hisropersonal construal, to avoid
the possibility of translating the moral value @igge’s theory into the kind of unthinking
understanding to which Cohen refers, an integratpg@oach is needed. Integrating Pogge’s

challenge to redesign the basic structure of sptieminimize avoidable human rights

335G, A. Cohen (1994), 126.
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violations with Sen’s challenge to maximize theibaspabilities from which individuals
can choose a life of meaning and value, providé#iadal information necessary to make
the kind of informationally-rich assessments whsdn suggests are indispensable to drive
sustainable public action. To validate this claurttier, however, it would be helpful to put

the capability approach into practice.

Two applications which have developed out of Seajsability approach worth
considering in particular are: the developmentro&ppropriate set of multidimensional
economic tools to assess and compare the achiesfétd@ing of different countries or
subgroups; and the development of the interconmestetween basic human capabilities
(like having an education) and full, or at leaskeiy human development. With this in mind,
the next chapter considers Sen’s collaboration Migihbub ul Haq to create a capability-
sensitive economic framework, and his collaboratith Martha Nussbaum to create a

capability-sensitiveducationalframework, the main concern of this thesis.
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Chapter 6
A Capability-Sensitive Educational Framework

To refocus our understanding of human rigints capabilities back onto specific
applications relevant to education, this chaptengtates Sen’s capability approach into a
capability-sensitivity educational framework. To tthis, however, it is first necessary to
understand the connection which Sen makes in hisveark between human development
and education. Because Sen favours a complex naoftipaverty based on capability
deprivation, he also favours the use of a multicisi@nal index necessary to measure these
deprivations. Section 6.1 considers this indexexamine why it is important to be able to
measure the vital link which Sen suggests exidisd®n a society’s ability to deliver basic
education and a society’s ability to contributdtonan development and security. Regarding
this desire to measure how the socio-economic sseseof a society reflects that society’s
contributions to human development and security,iSeareful to caution that statistics are
only useful if the relevant information, to whidhety correspond, can be acted upon. With
this in mind, section 6.2 considers Sen’s insistamn@on the need to close the educational
gaps which an index like the Human Developmentxn@hDI) can reveal. In particular, this
section considers Sen’s involvement in the creadimh maintenance of the Pratichi Trust.
The final section will address the enduring isstieost and sustainability by considering
Martha Nussbaum’s three-part model for the devetaygrof capabilities in education to
determine if it is possible to deliver a capabibnsitive educational framework in a

universally cost-effective way.
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6.1. The Human Development Index

First, it is important to discuss briefly the ddishment of the Human Development
Index (HDI)3*” A more thorough understanding of this index cagdieed from individuals
with expertise in economics, such as the authotseindex themselves, Mahbub ul B¥q
and Amartya Sert® That being said, however, it is important to sketdy the HDI was
created as an alternative to other standard, anerdiional measures of well-being and
socio-economic progress. Furthermore, it is impurta consider how this evaluative aspect
is related to Sen’s desire to improve an indivitdusandard of living by expanding the
range of things which that individual can do andA®will be noted, education, for
example, is especially valuable in providing infatron about such a range and is thus vital

to both human development and security.

In the late 1980’s and early 1990’s, ul Haq, injoantion with Sen’s capability
theory, and with the annual publication of the HarBevelopment Report (HDR{?
established a new composite index of socio-econpnaigress. The goal was to develop a
broader index than the traditional one-dimensiamgices of gross national product (GNP)
or gross domestic product (GDP). According to ugHais new index was developed to

satisfy the need “for a more comprehensive measfuslevelopment that could capture all, or

337 United Nations Development Programmefining and Measuring Human Developméhtew York:
Oxford University Press, 1990). See also UNDP webisitp://hdr.undp.org

338 Mahbub ul Haq “The Birth of the Human Developmettex,” in Sakiko Fukuda-Parr and A. K. Shiva
Kuma (eds.Readings in Human Developmé@ixford: Oxford University Press, 2003), 127-137.

%39 sudhir Anand and Amartya Sen, (1994) “Human Dgwelent Index: Methodology and Measurement” in
Occasional PaperHuman Development Report Office); Amartya Sen (0@ Decade of Human
Development,” inJournal of Human Developmeht(1): 17-23.

%49 pyblished by the United Nations Development Progna (UNDP). Available at
http://hdr.undp.org/reports/
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many more, of the choices people make — a measatebuld serve as a better yardstick of
the socioeconomic progress of natiofis.Moreover, according to ul Hag, it was developed
to workin combination withndicators like the GNP to integrate one’s levietducation and
standard of health with one’s level of purchasiower, a combination which he correctly
argues is necessary to “capture far more realig BNP does*? For example, according

to ul Haq, by focusing on three basic, though bigadsed indicators (life expectancy at
birth, proportion of literacy among the adult padidn and individual purchasing power) the
HDI is able to capture not only income levels dabather important social factors which
affect the quality of life for both individuals arfior society as a whole. As a result, the HDI
has greater potential for determining how societtesuld support and distribute goods and

services, like education, among its members.

Some of the features that ul Haq highlights as fitsrte be gained from the use of
HDI over GNP include a greater awareness of impbsgacial influences like: national
priorities; potential economic growth; and dispgastbetween individuals and between
various subgroups within a society. Furthermoréjad) recommends that the insight to be
gained from the HDI can not only help to inform pesly the various policy makers or
‘levers of control’ which manage these social ieflges, but also act as an ‘early warning

system’ or diagnostic tool both for individual cdues to address their own social

31yl Haq (2003).
342 bid, 132.
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disparities, as well as for the international comityito monitor countries more effectively

and to aid those in need.

Of course, ul Haq is also quick to acknowledge (@arckept) the criticisms, or at least
the recommendations for modification, which suchuti-dimensional measurement tool
has inevitably received. But he does not acknowddtigt these criticisms or
recommendations represent fatal flaws in the Hdytsimply point to the unique and
flexible nature of this device — a flexibility whiail Hag recommends is essential when
dealing with the highly complex nature of eitheriagividual's, or of a society’s, quality of
life. For example, he acknowledges that some srhi@mve suggested that an even greater
number of variables should be included, not onlgddress the basic human needs of
knowledge, health and income but to address tHikggpolitical freedoms. In addition, he
acknowledges that some critics have questionedebd to develop a composite index, when
perhaps a series of independent indicators migivigee a more focused informational base
from which to develop specific policy initiativeBo this, ul Haq suggests that, while a focus
limited to an aggregate measure of basic humansnsexssential to obtain manageable
results which can be delivered universally, thened reason why the HDI cannot also be
disaggregated to highlight a profile more applieatol an individual country. According to ul
Haq, for those countries at the bottom of the sdateexample, the HDI can be a highly
effective tool. With that being said, he also acklealges that, for the many countries which

have successfully, or at least sufficiently, estilgd the basic social structures necessary for
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an acceptable standard of living, it is necessaontinue to refine the information in such a

way that it can be adapted to the particular neédwdividual countries more effectively.

According to Sen, it is this commitment to flexibyilwhich makes the HDI significant
because, through the HDI, “the world of evaluaticas open to pragmatic reasoning,
invoking different kinds of argument within a broaadd permissive framework of reasoned
social evaluation** Sen proposes that the HDI can assist in addressingnly our most
basic needs (like being nourished, being diseas®-nd being knowledgeable), but it can
address some more complex needs (like self-respigaity, and human solidarity?
According to Sen, the elegance of the HDI is itditglio measure governments against the
concrete capabilities of their citizens based antkinee basic, though broadly-based,
indicators®*® According to Sen, being able to measure the ghifisocieties to achieve these
human capabilities has a direct influence on huoagoital, and a direct relevance to the well-
being and freedom that individuals can achieveughout their lives. Further, it is also
important to highlight that, by including literagythin the set of basic indicators, Sen and ul
Haq establish a direct link between the need fdividuals to be literate and the need for
societies to provide necessary public resourcessidhools for this to happen. Thus, in this
sense, Sen is actually one of the most importadrists writing on the right to education

today.

343 3en (2000), 22.
%4 3en (1992a), 5.
345 Anand and Sen (1994).
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Sen also acknowledges the importance of the indiode that these capabilities can
play in social change and in economic productionhAs already been mentioned, for Sen
sustainable human development is not a questitimeaesources that one has, it is a
question of what one can do with those resourcdsautording to Sen the HDI is “an
illuminating concept that serves to integrate aetgof concerns about the lives of people
and their well-being and freedori*® Moreover, it is a clear indication that education,
especially the basic educational skill of readisggssential. With that being said, however,
Sen also cautions that it is important to distisguhe information to be gained from using a
socio-economic indicator like the HDI from “the r@aerit of the human development
approach [which] lies in the plural attentionsrinigs to bear on developmental evaluation,

not in the aggregative measure it presents asdaio aiigestion of diverse statistic¥.”

For Sen, the development of appropriate socio-enantools to assess and compare
the achieved well-being of different countries vbgroups is only one of the essential
components of sustainable human development. Seredommends the need to develop
socio-economic interconnections between thingshésic public freedoms and human
development. That is, sustainable developmentasitadapability expansion, a concept
which requires both a measure of existing statedfairs (the HDI), and a means to expand
or improve upon those measures (that is, basicgpyireducation, healthcare and gender

parity). Obtaining an informationally-rich pictuoé social well-being is an inert exercise if

346 5en (2000), 17.
%7 |pbid, 22.
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no reflective thought is given to what to do withat information once it has been obtained.
With this in mind, it is important to highlight @sond major focus of Sen’s work — namely,
his focus on the agency aspect of human developmienparticular, how the capability

approach connects agency to basic public educatidrhuman security.

6.2.Human Development, Security and Education

In a speech that Sen delivered to the 2003 Commalttweducation conference in
Edinburgh, he asked the following question: “Whiyt iso important to close the educational
gaps, and to remove the enormous disparities inataunal access, inclusion and
achievement?? This is an important question, given the enornfmuisiic burden typically
associated with the public provision of formal eatin >*° To this question, Sen responds
by providing six potent reasons why formal pubbitieation is both intrinsically and
instrumentally important, and why the public shobé&linterested in supporting it by closing

the educational gaps that currently exist arouedatorld.

First, Sen highlights the connection between edoica@nd security. For Sen, human
insecurity is related to the obvious insecuritidgal result from the potential physical harms
which others can inflict upon us, through thindg lterrorism and violence. But insecurity is
multidimensional in nature. Not having the basitiskf being able to read, write and

calculate imposes insecurities upon individualscivtdre, at the least, equally significant, in

348 Amartya Sen, “The Importance of Basic Educatianil' text of the speech to the Edinburgh Commonvrealt
education conference ithe Guardian,Tuesday October 28, 2003.

349 For example, in Ontario the ministry of educati@s budgeted for an investment of $18.45 billiar2@07-
2008.
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that they also cause life-long, inescapable cajpabéprivation. Not everyone is directly
affected by terrorism, but all illiterate individsaare directly and constantly affected — and
negatively so — by their lack of skill in this redalf a country is willing to support the
military and policing initiatives to protect thpdysicalsecurity of a society, then that country
should be willing also to support the educationélatives to protect thknowledge-based
security of that society. Second, Sen highlighésdhvious potential for economic
empowerment which comes from being literate anderate. Related to this potential for
job skill development, Sen suggests further th#t Vileracy comes understanding. Sen,
however, is interested in a notion of understangihgh goes beyond the factual
information typically associated with schoolingk@diimprovements in one’s level of social,
historical and geographical awareness), to beihgtalunderstand the social information
typically associated with human rights and the corent obligations to those rights, which
should be fulfilled. Fourth, Sen suggests that ¢paible to read is essential to being able to
participate in political decision-making. Fifth,iSsuggests that, not only is formal education
important for political participation, it is alsmportant for accessing a wide variety of public
services. For example, according to Sen, beingaddcan translate into being able to
utilize, more extensively and more knowledgealiig, public health services which are
available®*° While providing free public education is a sigeéfit public burden,

maintaining a society’s general health and welkes an equally significant encumbrance.
Sen argues, however, if the observable correldteween level of education and level of

general physical well-being is recognized, thespdnsable influence that educational

$%Dpreze and Sen (1989), in particular chapter 13“Ebhonomy, The State and The Public”.
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opportunities (especially those directed towardeno) can have on preventative healthcare
can go a long way to achieving general sustainsdidéal well-being, and to alleviating a
significant portion of the public health burden.cAading to Sen, “The basic level of
education of the public can play an important pathe utilization of communal health care
and of general medical facilities, and female etlanan particular is especially important in

this regard.®*

Finally, Sen highlights the significance of recagng the benefits to be gained from
demanding that women receive the same educatigpalrtunities to men. While it is true
that having an education is highly relevant to nietause often men take on the role of
economic provider for the famif?? this reality does not diminish the need to recpghe
relevance of having an education to women. Itésvtomen, after all, who often carry the
burden of being the prime role-model and mentatit@ren, especially in the formative
years. If the education of women is not taken tefoequal significance to that of men, then
the potential for all children (male and female)benefit from a comprehensive set of
capabilities will be diminished. Thus, accordingSen, if you want to build a country, it is

important to begin by building a school:

The contribution of basic education to developnienit confined to economic
progress. Education has intrinsic importance; gmability to read and write can
deeply influence one’s quality of life. Also, anuedted population can make better
use of democratic opportunities than an illitei@te. Further, an ability to read

31 Amartya Sen, “Public Action to Remedy Hunger” figkt of the Arturo Tanco Memorial Lecture given in
London on August 2, 1990, arranged by The HungejeBrand CAB International, in association withe
Commonwealth Trust and The Royal Institute of hddonal Affairs

%2 This claim is made on a global understanding, gai@ing that in the developed Western countries i§inot
as relevant.
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documents and legal provisions can help subjugateden and other oppressed
groups make use of their rights and demand moneefss. And female literacy can
enhance women'’s voices in family affairs and redyexeder inequality in other
fields, a benefit to men as well as women, sincear@s empowerment through
Iiterag:s)é tends to reduce child mortality and vegngicantly decrease fertility
rates:

Despite these seemingly persuasive reasons totaanpport basic primary education,
Sen’s own appraisal of the current state of basimary education in India, for example, is
not very positive because, in many parts of Ind@cation remains neither free nor
compulsory, despite the fact that the Indian gowemit is committed to ensuring universal

elementary educatiofi?

To this end, in 1999 Sen devoted half of his Ndtréte (approx. $400 000) to
establish the Pratichi Trust for development indgheas of basic education, gender equity
and basic health in both India and Bangladesh.riiai@ objective of the Indian wing of this
Trust is to aid development in the areas of eleargreéducation and health care, and the
important interconnections between the two. In 19@8vever, the district that this Trust is
established to aid was severely damaged by the#&cigclone, and more recently (2001) by
the Gujarat earthquake. As a result, much of tfartadf the Trust to date has been dedicated

to aiding the victims of these devastating evadtmetheless, some preliminary findings

53 Amartya Sen, “To Build a Country, Build a Schoalke,” inThe New York Timg#lay 27, 2002).

%4 parliamentary Research Servitae Right Education BilThe 86" Constitution Amendment Act added
Article 21A affirming that every child between thges of 6 and 14 years has the right to free and
compulsory education. (New Delhi, November 21, 208&ailable online at
http://education.nic.in/elementary/RighttoEducaBdl2005.pdf. For more information on the background
of this amendment see Niranjan Aradhya and Arurshifap,The ‘Fundamentals’ Right to Education in
India (Bangalore: Books for Change, 2006). See alsaPAiston and Nehal Bhuta, “Human Rights and
Public Goods: Education as a Fundamental Righidial’ in Philip Alston and Mary Robinson (eds.)
Human Rights and Development: Towards Mutual ReiefoentOxford: Oxford University Press, 2005).
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have been made from an initial investigation oeetdistricts of West Bengat — a region in
desperate need of reform because not only is ibbtiee most densely populated regions of
India, it is also home to over 11 million childrbalow the age of 6 and approximately 26
million under the age of 1#° Of those children, only about 71% (girls) and 7@%bys)

attend school, leaving more than 1.3 million cleldput of school completely. And of those

children who do attend school, 34% drop out befbey complete the primary level.

In this investigation, 18 elementary state schaal$ 17 Sishu Siksha Kendras (SSK)
child development centres were examined to deterimarth what is already being achieved
and what barriers and drawbacks impede progresdarelopment. It is important to note
that the SSK are government sponsored educatiengdes, launched in 1999, to improve
the educational opportunities for impoverishedadteih in West Bengal. According to Sen,
the SSK is a unique program which relies on comigumsed action to provide flexible
educational alternatives at extremely low ¢85#Vhen 20 or more out-of-school children
exist in a community, an SSK can be formed. Oncenéal, the government, in conjunction
with UNICEF, provides mid-day meals for the childrsalaries and training for the teachers,
academic supervisors and books. As of 2006, 165000 learning centres have provided
educational opportunities for more than 1 millidnldren>® While very similar to state

schools, in that the SSK centres are also fullpgazed elementary schools capable of

%% pratichi Research Team, (2002)e Pratichi Education Report (Number 1): The Datiywof Primary
Education in West Bengdhtroduction by Amartya Sen. (New Delhi, TLM bodRsatichi (India) Trust.

%6 Based on the 2000 census data, UNIGBshushiksha Karmasuchi (SSK) Education Projedi\forking
Children: West Bengal, Indi@ oronto: February 2007http://www.maharaj.org/pdf/ssk.pdf

%7 From Sen’s introduction to the “Pratichi EducatReport”.

%8 UNICEF (Toronto: February 2007).
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conferring upon children the same status as the stiool, these centres distinguish
themselves by catering to marginalized childree {tburs are flexible, the services are more

cost effective, the management is local, and taehters come from the community).

What did this study uncover? To begin, this studgavered positively that the desire
to have free and compulsory education is not tiragry issue. Of the parents surveyed, 96%
stated that they supported their male child’s aléce in school and 82% supported their
female child’s attendance, despite possibly bdiitgrate and unschooled themselves,
suggesting that the problem is not simply one ofivation. Moreover, 84% agreed that
elementary schooling should be compulsory, sugygshiat at least there is great interest in
the idea that children should be educated in adbsetting. Also, it was found that many of
the educators involved in these schools and legrcentres were motivated and enthusiastic
about the prospects for improvements in the peroice of the schools in which they work.
With these reasons for optimism, however, thisyaldo uncovered some crucial barriers
and drawbacks which must be addressed before gn§isant improvements can be made to

act on this interest.

For example, it was found that only 41% of the ptssurveyed were satisfied with
the quality of the teaching at the state schoatsarty 54% at the SSK. Also, according to
Sen, on the day of a visit to one of the schoaib; 61% of the registered students were
actually in attendance at the state schools and@i% at the SSK, and a significant number
of teachers were absent. Another challenge uncdv®réehis study was the ongoing practice

of paying private tuition to supplement the edumratf those children who can afford to do
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so. Moreover, it was found that the students whrevable to pay the extra tuition, were able
to do simple tasks (like writing their names) ttia other children could not, leaving Sen to
question: “what, then, do they learn in scho®?"According to Sen, the most important
implication of this study is that public action ués radical thinking and patience to
overcome the deep-rooted class barriers and sauséhcles which exist and which will not
go away overnight®® With this in mind, Sen offers a few suggestionsdeange which he
thinks will help to improve the current state afralentary education in India but which are
equally applicable to any public action directedidod education in general. Some of the

recommendations which Sen offers in this regarthde

1. Educators need to reflect more deeply upon theifiegsion and the kinds of
internal reforms which they can initiate, the ursam particular need to apply
the bargaining power, which has successfully presha@ind improved the
economic rights of teachers, to promote and impthedeaching profession
more generally.

2. School inspectors should work together with teagled unionists to establish
a strong and accountable profession dedicatedrt@hwuevelopment through
education.

3. Anunequivocal end to the practice of private tuitat the elementary level, as
it not only disadvantages the underprivileged bahcourages teacher apathy
as well.

4. The creation and development of strong parent-evamtilaborations,
including ones which bridge different class backaas.

5. Monitor the development and maintenance of the B&kiing centres to
ensure that the inherent differences between tiea®8 the public schools do
not isolate the underprivileged children further.

6. Develop the existing mid-day meal program so thattually works to feed
children at school®*

%9 From Sen’s introduction to the “Pratichi EducatReport.
360 Amartya Sen, “India’s Poor Need a Radical PackadgeThe HinduSeptember 1, 2005.
%1 From Sen’s introduction to the “Pratichi Educati®eport.
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While the work being done by the Indian wing of Bratichi Trust is only in its beginning
stages, it represents a good example of what caoeto support and maintain over the
long-term institutional reform to basic primary edtion, especially in Indi¥? According to
Senpeyond the obvious financial constraints that befay densely populated and needy
society like India, these organizational and cotgapchanges are necessary to close the
educational gaps to which he refers. Of perhaps gweater concern, according to Sen, is the
challenge of overcoming (or at least modifying) theess and gender barriers which deeply
impair a child’s ability to be educated, not justhuse they cannot afford to go to school but

because they are not welcome to go to school either

With this in mind, Sen established the Bangladesigwf the Pratichi Trust with a
slightly different, though complementary, focusiditiust is devoted to gender equity —
another area of development which Sen correctlyesgs deeply interconnected with
education but which he chooses to support in atjiglifferent manner. In particular, in
2004, the Bangladesh Pratichi Trust, in partnership BRAC (Bangladesh Rural
Advancement Committee), began awarding annual S8lwhaian Fellowships to women
interested in pursuing a career in journalism. Téllewship takes literate women from all of

the districts of Bangladesh, exposes them to webhkn journalists, requires them to write at

%2 \While the information to be gained from Sen’s wirkndia is easily transferable to other countries
throughout the world, the priority given to Indgimportant because 19% of the world’s childree liv
India and they comprise 42% of India’s total popiola See “India’s Financial Commitments to thel@hi
(HAQ: Centre for Child Rights as submission for Bey of General Discussion, September 21, 2007),
available online alittp://www.crin.org/docs/BfC%5B1%5D.%20India.pdf
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least 24 published or broadcast stories and compenithem with a small stipend for their
work. The goal of these fellowships is, first, ttteurage Bangladeshi women to enter this
non-traditional profession to correct the existygpder imbalance in the public media and,
as recipient Selina Kabir Chowdhury proclaimedy@égome ‘soldiers of the pen’ ready to
challenge corruption, wrongdoing, and injustice.r&onportant, however, by supporting
women in this way, there is a ripple effect whiem énfluence positive reform in education
which would not be possible by simply supportingibgrimary education alone. That is, by
choosing journalism, rather than education alos¢ha focus of the scholarships, this Trust
can increase the number of positive public femalle models, offer new career opportunities
to women, alter the perspective of the media, aostmimportantly encourage literacy among
women and girls, thus making it more difficult ieeace particular sub-groups within
society. After its first year, 32 women successfatbmpleted the program and almost all of
them obtained jobs at Bengali language newspaipetading nine hired byrothom Alg

the largest newspaper in Banglad&ShAnd the ongoing commitment of this trust to grant
fellowships to at least 500 women will continuestapower women by not only providing
them with meaningful employment opportunities, bycontinuing to raise awareness of
what women can and should be doing in society gitidaoth the act of granting the

fellowships and through giving women a voice.

33 |ndrani Sen, “Journalists, Recruited from Provi)cErain in Bangladesh,” The Women’s Media Center
(March 15, 2006).

232



By supporting these Trusts, Sen has demonstrasedelsire to act on his own belief
that, “human security stands, on the shouldersiofdn development with a particular
adaptation of its rich vision and perspective, tmsl applies especially strongly to the critical
role of elementary educatiof® He cautions, however, that not just any form afaadion
will achieve the kind of social development thaher he or, for that matter, Pogge is
interested in achieving. To this end, Sen advodaeesirgent need to recognize the
correlation between non-sectarian, non-parochiat&ibon and well-being. For Sen, it is
essential that the principles which embody the hunghts movement also embody the
educational reform necessary to establish educédroall. According to Sen, “the question
of openness of curriculum and the reach of reasarbe quite central to the role of
education in promoting human security. If the sd¢bdail to do that by “thrusting smallness”
on young children, we not only reduce their basiman right to learn widely, but also make
the world much more incendiary than it need $& And with this recommendation, it is
possible to acknowledge that not only does Senediguthe importance of basic primary
education, he makes the important connection betwepporting some higher, ‘elite’

education necessary to indirectly support the catipeimary education.

This smallness to which Sen refers is similar tét’'slsuggestion that, all too often,

adults choose to lock children up in walled gardeaiher than recognizing and supporting

34 Amartya Sen, (2002b) “Basic Education and HumatuBey,” prepared as a background paper for the
workshop on “Basic Education and Human Securityifitly organized by the Commission on Human
Security, UNICEF, the Pratichi (India) Trust, andrkfard University, in Kolkata. Available online at
www.humansecurity-chs.org/activities/outreach/K tdkpdf

%5 3en, (2002b), 9.
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their right to transition gradually from immaturity adulthood. An important distinction
needs to be made, however, regarding the deciditiyent solutions which Sen and Holt
offer. Recall that Holt advocated an arrangememrtofal rights for children, so that they can
manage and direct decision-making regarding issfisgnificant importance in their lives.
In the case of education specifically, for Holt;nf@l education is yet another unnecessary
barrier between generations, which he claims ptsvemnldren from acting on their innate,
unquenchable drive to understand their world. Wy pathetic to, and aware of, the
impact that static and lifeless schools can havihernwell-being of children, Sen maintains
that the solution is not to isolate children by o#tng them from public education, and from
the opportunity to reflect openly on potential egtimnal reforms which should be put into
place to re-animate such schodfsFor Sen, while it is essential to recognize thication
can engage and support the natural curiosity diem, it is even more essential to
recognize that “in promoting friendship and loyakiynd in safeguarding the commitment to
freedom and peace, basic education can play apatal This requires, on the one hand, that
the facilities of education be available to alldam the other, that children be exposed to
ideas from many different backgrounds and perspesitnd be encouraged to think for
themselves and to reasofi”The only way to ensure this multiplicity of ideiago establish
at least a minimal level of basic primary educatidnch is compulsory to all. Thus, where

the liberationist defends an approach to educatioch can free children so that they can

%8 The Pratichi Research Team, (2002 Pratichi Education Report (number 1): The Destwof Primary
Education: A Study in West Bengblew Delhi: TLM Books and Pratichi (India) Trusty&xe and Sen
(1995) Chapter 6, “Basic Education as a Politisalike.”

%7 Sen (2003b).
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quench their thirst to understand their world whatehat world may be, Sen’s capability
approach defends a system of education which Hgtrenognizes the child’s need to quench
his thirst to understand his world, but which alsalerstands that to do so, requires a public

environment where informed and reflective choicas loe made.

Of course, it is one thing to make grand suggestaiout the things societies should
do, but it is a completely different challenge tbually make things happen. Recall Brian
Orend’s important caution regarding tieguirement of provisiowhich has left many
sceptical about both the concept, and the cosipa@b-economic rights like the right to
education which, while nice to have, brings witmeény associated costs — costs which for
some countries would be impossible to bear. Tq 8&® recommends that, when faced with
the daunting task of equalizing educational opputies for all children in a country even as
large, and as impoverished, as India, there isporesibility to ensure universal attainment
of literacy and basic educational skills at leaghie younger age groups. There are important
strategic questions to consider in implementindisusocial commitment, but according to
Sen (as Pogge also recommends), the primary chalisrto make it a more compelling

political issue®®®

For Sen, as already mentioned, the easiest wayke e provision of education a
morally compelling political issue is to recogntbat the provision of education is a labour-
intensive activity and thus many of the associatests are relative to the labour market of

the particular country in question. And, as theknoeing done through the Pratichi Trust has

%8 Dréze and Sen (1995), 139.
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demonstrated, sometimes the simplest solutions {tik SSK) can bring about rewarding
results. Beyond this, Sen recommends that, whéeethre obvious public burdens associated
with the establishment of universal literacy andibachooling (for example, provision of
material resources like books and writing supplies,people resources like teachers, or the
bricks and mortar resources like the physical stines necessary to create a safe and
nurturing educational environments), these burdeaesecessary to avoid even greater
burdens like mounting social insecurities and ueseary inequities, particularly those
related to gender and the larger health costs S@merates. With this in mind, it is possible
to recommend that Sen’s challenge to bring abauatlactive commitment to the provision

of basic fundamental human capabilities, like etinooacomplements Pogge’s challenge to
reshape society’s institutions so that all humandsehave secure access to fundamental
basic goods. As a result, any requirement of pronigrhich may be the result of achieving
this goal is related to our negative duty of justnot to interfere with the ability of others
(children) to achieve at least a basic primary atlan. Moreover, it is a duty which those in
a position to do something have an urgent respitilo carry out. The next section
considers Martha Nussbaum’s more detailed spetiditaabout what kind of education is

necessary to support the capabilities needed fmahuwevelopment.

6.3. Capabilities and Education

In her work, Nussbaum states that “the basic clamsh to make — concurring with

Amartya Sen — is that the central goal of publanping should be the capabilities of citizens
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to perform various important function®>® However, while Nussbaum acknowledges her
immediate connection to the work of Sen, and etierstiggestion of being “closely allied to,
but in some ways superior to, the familiar humaghts paradigm° she differentiates
herself on the grounds that her own Aristoteliaprapch to capabilities is more suited to
dealing with inequities and injustices, particutdtiose based on gender. Recall that critics
of Sen accused him of developing an approach whiks a complete theory of human well-
being and development. For these critics, Sen’srstanding of capabilities and
functionings is too vague and imprecise to be gf@actical value outside of an exercise in
moral reasoning. In addition, critics have sugge#tat Sen’s notion of freedom in the
capability approach focuses too much on the rahgbaice available to people, and too
little on other human needs, like the non-rati@sgects of humanness including emotions
and empathy'* This section considers how Nussbaum has counserg criticisms and
what this means to both the establishment of tpalulty approach, and to the

establishment of education as something fundamentahich all individuals can stake a

claim.

For Nussbaum, the greatest complications occur whenvants to translate moral

reasoning into public policy. This is so, accordiodNussbaum, because the distinction

%9 Martha Nussbaum, “Human Capabilities, Female HuBeings,” in Martha Nussbaum and Jonathan
Glover (eds.\Women, Culture, and Development: A Study of Hunapahilities(Oxford: Clarendon Press,
1995): 61-104.

37 Martha Nussbaum, (2003) “Capabilities as Fundaaidhitittements: Sen and Social JusticeFaminist
Economic® (2-3): 36.

371 Steven Pressman and Gale Summerfield, (2002) 48@rCapabilities,” irReview of Political Economiy4
(4): 429-434.
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between the threshold of functionings below whiohnudividual should be allowed to live,
and the somewhat higher threshold of capabilitrdsetngs and doings which we deem to be
essential to goodlife, is really quite significant — especially witbgards to public policy.
Nussbaum acknowledges that often, and importathiyleap from human life tgood

human life is the result of individual choice arafi@n. Echoing Aristotle, she asserts further
that, to ensure that the first threshold is metthatlindividuals are encouraged to surpass it,
the role of public policy is crucial and, the raoliepublic policy directed at the lives of

children and their education is even more crut‘fal.

To begin, one important feature of Nussbaum’s wdnich separates her from Sen, is
her effort to create a list dedicated to particuasic, and indispensable human capabilities
to which, she claims, no human being should beatkaccess. Where Sen’s main focus is on
making a social commitment to the achievement efntlost basic functionings of survival
and literacy for all, Nussbaum is interested intgepg these basic capabilitiaadthe
higher functionings which she argues we can grawiingiven the correct opportunities.

Included in Nussbaum’s central human capabilitres a

Life — the ability to live to the end of a humdie lof normal length,
Bodily Health — the ability to have good healthelsér and adequate nourishment,

Bodily Integrity — the ability to move freely froplace to place and to be secure
against violent assault,

372 Martha Nussbaum, (1992) “Human Functioning and&dastice: In Defense of Aristotelian Essentialis
in Political Theory20 (2): 202-246. See also Aristotkpliticsin Richard McKeon (ed.Jhe Basic Works of
Aristotle(New York: Random House, 1941); and Aristafieomachean Ethias Richard McKeon (ed.)
The Basic Works of Aristot{®ew York: Random House, 1941).
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Senses, Imagination and Thought — the ability tothe senses, to imagine, think and
reason,

Emotions — the ability to have emotional attachreent

Practical Reason — the ability to form a conceptibthe good and to engage in
critical reflection about the planning of one’lif

Affiliation — the ability to affiliate with othercluding the social bases of self-
respect and non-humiliation,

Other Species — the ability to live with concerndad in relation to the world of
nature,

Play — the ability to laugh, play and enjoy timdea$ure,

Control over one’s Environment — the ability todd#e to engage with and participate
in one’s environment (political and material), i@®ecise political choice, to speak
freely and to hold property’

With this list, Nussbaum suggests she is able tmiaw the critics by providing a
comprehensive understanding of the human capasifitindamental to any human life, and
which need to be developed, nurtured and furtheredt least initially sparked though one’s
education. She claims it is an improvement oveelists, like the fundamental human
rights that individuals like Pogge for example haliampioned, because it is not as
Eurocentric or as malecentrit: Moreover, she claims to enhance Sen’s capabjiyaach

by maintaining his insight into the need for indival choice, and the need to recognize that

being able to achieve certain human functioningsbah intrinsic and instrumental value,

373 She has presented this list in many of her writingt a few papers of note include: Martha Nusshaum
(2003) “Capabilities as Fundamental Entitlementn &nd Social Justice,” Feminist Economic8 (2-3):
33-59; (2001) “Adaptive Preferences and Women’'dddgt” in Economics and Philosoply’: appendix;
(2000b) “Women’s Capabilities and Social Justiée Journal of Human Developmeht(2): 231-233.

37 Nussbaum (2003), section Il “Capabilities and Rstgh
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while, at the same time, placing a careful limittba kinds of capabilities that should count

for human flourishing.

A second feature of Nussbaum’s work that sepatetefrom Sen, is her three-part
model for development of capabilities in educafltiSen, although completely cognisant of
the advantages of advanced schooling and lifedeagning, recommends only a minimalist
understanding that sustained schooling (espedratlye areas of basic literacy and
numeracy) is essential to well-being and human lmépadevelopment. Nussbaum, on the
other hand, stipulates the need for one’s educatexperience to include more broadly at
least three thingritical thinking, world citizenshipandnarrative imagination; and liberal

education.

By critical thinking, Nussbaum is referring to thkility to reflect judiciously and
analytically upon one’s own circumstances and oseal environment. Nussbaum adopts
the classic Socratic view of the ‘examined life’siaggest that, not only is the ability to think
critically instrumentallyimportant for good citizenship and political peigiation, it is
intrinsically important for personal introspection. For examplessbaum comments on one
educational experience she encountered while iiaf8She witnessed a group of women in
an adult literacy program called “Reflect” whichcenrages both literacy and critical

thinking among its participants. Nussbaum descnidest she witnessed:

37 Martha Nussbaum, (2006) “Education and Democitizenship: Capabilities and Quality Educatiom” i
Journal of Human DevelopmeFit(3): 385-395; (2002) “Education for Citizenshipan Era of Global
Connection,” inStudies in Philosophy and Educatiph: 289-303Cultivating Humanity: A Classical
Defense of Reform in Liberal Educati@ambridge MA: Harvard University Press, 1997).

37 Martha Nussbaum, “Education and Democratic Cishém Beyond the Textbook Controversy,” a Ravinder
Kumar Memorial Lecture Delivered at Jamia Milia Uaisity, New Delhi, January 17, 2005.
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With around twenty women from the village, we sitthe ground in a barn (where
rats occasionally run across our feet). The wonsam imade a map of the power
structure of their village, and we discuss this paapthey identify possible points of
intervention that may change the deal they hava tte landlords for whom they
currently work as sharecroppers. Everyone is amichatnd the idea of criticizing
entrenched structures of power has obviously leddlwomen to attach great
importance to the associated task of learningad snd writé!’

While this example is one in which women are ineolvather than children, she uses it to
highlight the essential role that the capacitydiatical examination of oneself, and of one’s
situation, can and should play in the establishméanh educational context to which every
child is entitled. For Nussbaum, this is especiaiportant in societies which differ by
ethnicity, caste, and religion. Recall Sen’s sutigeghat one substantial obstacle standing
in the way of educational reform in India (and iamg countries around the world), is the
challenge of overcoming (or at least mitigating) thass and gender barriers which deeply
impair a child’s ability to be educated. Nussbaum&stence upon the need for an
educational context which endorses critical thigkinthat isan educational foundation
which develops critical and self-critical capah#i$ which can free children from the
authority of tradition to think for themselvess one component necessary to overcome
social obstacles like the ones to which Sen refdussbaum contends that critical thinking

on its own, however, can still be parochial andrdatic if one’s educational experience does

not also include world awareness.

By world awareness, Nussbaum asserts studentsbaggten the opportunity “to see

themselves as not simply citizens of some locabregr group but also, and above all, as

377 bid, 1.
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human beings bound to all other human beings Isydfieecognition and conceri’® And it

is this understanding of Nussbaum’s which tiesdudastantially to the human rights
community. Like both Pogge and Sen, Nussbaum isvatetl by the idea that we are bound
to each other as human beings and our actionsaheflgct our interconnectedness. By
establishing an educational context which can expbddren to the historical traditions,
cultures and religions of others through literatstery-telling and reflective discussion of
these stories another component necessary foethrapment of each child’s capabilities
through education can be realized. To this endsbiusm recommends the urgent need to
look beyond the rudimentary skills of basic readingting and arithmetic (which Sen
deems to be essential) to embrace a multicultuhat&ion that can also develop the
narrative imagination For Nussbaum this is important, because she wrgeboing Richard
Rorty*’® — that children, who have been exposed to angerson’s story, can connect more

deeply with the emotions and wishes of another.

Finally, Nussbaum highlights the value to be gaibg@nsuring that the time-
honoured tradition of liberal educati@not only maintained, but is accepted as an éssen
component of human flourishing and capability depetent. By liberal education,
Nussbaum is careful to make an important distimchietween two approaches to liberal

education — one to be rejected and one to be eebew cultivated® First, she

378 Nussbaum (2002), 295.

37 Richard Rorty, “Education as Socialization andratividualization,” in Richard Rortf?hilosophy and
Social HopgNew York: Penguin Books Ltd., 1999); Richard Roftfuman Rights, Rationality, and
Sentimentality,” in Stephen Shute and Susan Hyddg.)On Human Rights: The Oxford Amnesty Lectures
1993(New York: Basic Books, 1993).

3809 Martha Nussbaum, “The New Liberal Education,” iaiha Nussbaur@ultivating Humanity: A Classical
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acknowledges (and rejects) a long-standing andtitvadl conception of liberal education,
historically favoured by ‘the freeborn gentlemerttué propertied classes’ — a conception of
education which, according to Nussbaum, was inténaénitiate’ gentlemen into the time-
honoured traditions of their elite society andreefthem to do as they please in the world.
The conception of liberal education which Nussbaweiers — and which corresponds
directly with Sen’s educational vision — is a cqotoen of liberal education which Nussbaum
claims is intended togroducefree citizens, citizens who are free not becauseeafith or
birth, but because they can call their minds thein.”*®' Nussbaum has included a
commitment to this ‘new’ vision of liberal educatiwithin her list of essential basic
capabilities because she asserts that it is thrtheghse of the senses, the imagination, and
one’s ability to think that one is able to act asudy free human being. She does not deny
that wealth and social status are significant esral{bs the ‘old’ conception of liberal
education asserts). But, according to Nussbauno{egl&en) if a ‘new’ conception of

liberal education can cultivate a child’s abilibyuse her mind, then it can be possible for her
to achieve a good life even without wealth or sostiatus. For Nussbaum, such an
educational context would include basic litera@sib mathematical and basic scientific
training (to which Sen refers). It would also irgduopportunities to use one’s “imagination
and thought in connection with experiencing anddpoing works and events of one’s own

choice, religious, literary, musical, and so foriff For Nussbaum, imaginative

Defense of Reform in Liberal Educati@ambridge MA: Harvard University Press, 1997): -323..
381 Nussbaum (1997), 293.
%2 Martha Nussbaum (2000b), 232.
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understanding and the use of the arts can providmbanced educational experience which
not only provides students with the knowledge dallssnecessary for gainful employment,

but for human compassion and understanding.

Beyond the importance of this three-way educatiomadiel, Nussbaum (like Sen) also
recommends that, to develop a more complete uraaelistg of human capabilities, it is
necessary to nurture habits of mind which are dpefialogue and deliberation. According
to Nussbaum, then, while Pogge may be correctdgesi that the capability approach is not
able to exclusively address the horrific injustioéshe world in which we live, it does much
more than simply postulate a “natural hierarchgrider to claim greater resources for the
worseendowed so as to make up for their natural defaés and to provide them access to
the full range of valuable human functioning&According to Nussbaurthe capability
approach cultivate freedoms such that everyoneeaspect each person’s struggle to
flourish, and can treat each person as an endsaadaurce of agency and worth in her own
right.3®* For Nussbaum, capabilities are “basic powers ofaghthat make a moral claim for
opportunities to be realized and to flouriSA>By highlighting certain inequities then, as the
capability approach does, Nussbaum recommend# thaiossible to highlight the need to
recognize that the inability of some to attain arievels of functionings is a problem of
justice — a problem of justice which requires mihvan an equal distribution of resources, or

a universal set of rights on paper. It requires@as environment which favours human

33 pogge (2002b), 54.

384 Martha Nussbaun¥omen and Human Development: The Capabilities Aggir@New York: Cambridge
University Press, 2000), 69.

%% |bid, 298.
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capabilities, and that fosters those capabilitiesugh essential public freedoms like

education.

With this, it is possible to conclude that Nussbéhan correctly claimed that the
capability approach, which she developed with $ergs important precision and
supplementation to the language of rights becauseves away from the concept of a
society’s basic structure to focus on the furtleeraept of individual capabilities. According
to both Sen and Nussbaum, it is pointless to tatkuahaving a right to something without
also thinking about what capability an individuaktto realize that right— an important and
worthwhile claim. That said, however, while Nussingorovides a more comprehensive and
precise statement of capability than Sen, thigstaht seems to assume a particular standard
of the good life that might not feasibly apply ketdesires, needs or resources of all.
Moreover, by suggesting that the language of céifiabiclarifies the role that the stataust
play in aiding individual flourishing, Nussbaum tesgs Sen’s sensitivity to the need for

both state assistance and individual responsibility

For example, while premature death is an unfortupaturrence, many essential
occupations — medical, military, and law enforcetmemame a few — expose individuals to
events that might bring about a sudden death. S8heelrefrain from participating in these
occupations because they will interfere with oyvadality to benefit fully from a good life?
Moreover, if Nussbaum’s list represents a minimaamagard of care below which no human
life should go, how should a society provide theorgces necessary to meet all of these

central human capabilities which Nussbaum incluge®n such a wide diversity of
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individuals? While her list is an excellent lishdacertainly one worth aspiring to cultivate, it
would be important to recall both Pogge’s and Sdesire to establish a cost-effective
conception of socio-economic rights and freedonisisie for both the developed world and
the developing world. Finally, her three-way ediaral model (though arguably an essential
component of established democratic societies,ssacg for the development of reflective,
active citizens and ideally worth striving for)apks far too great a burden on developing
countries to achieve a system of free educatioalfdyrecause it goes well beyond the basics
to which Sen refers. Thus, while Nussbaum may lpaoeided a more exacting account of
which capabilities are essential, in so doing,esttablishes the very kind of model which
Pogge, for example, believes requires indefinibedases in expenditures on those with the
greatest capability shortfalfé® Consequently, on Nussbaum’s account, Pogge’s elrg
oversensitivity to inequities may be valid. If, thre other hand, the capability approach is
taken to be simply the endorsement of alternatbrelinations of basic functionings, from
which a person can choose, then endorsing Sernrs ta the need to support the basic
capabilities of survival and literacy is a manadeamnd meaningful stipulation necessary to
support the claim that education is a human righthich all children are entitled. Moreover,
it is possible to maintain that Sen’s challengbriag about a collective commitment to the
provision of basic fundamental human capabilitiée, education, complements Pogge’s
challenge to reshape society’s institutions sodhldtuman beings have secure access to
fundamental basic goods, and ultimatedyn be encouraged to aspireMussbaum’s three-

way educational model, despite Pogge’s own suggesti the contrary.

36 pogge (2002b), 62.
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As James Nickel has pointed out, “human rightsatadeals of the good life for
humans; rather they are concerned with ensuringdhditions, negative and positive, of a
minimally good life.”®’ Like Nickel, Brian Orend agrees that the domaihurhanrights
should be reserved for those entitlements whichreahe “vitally needed material goods,
personal freedoms, and secure protections” eachidio@dl is owed simply by virtue of being
human. With this in mind, Orend proposes a setludtvhe refers to as thé®*foundational
five” objects of human rights that include: perdaecurity, material subsistence, elemental
equality, personal freedom, and social recogniisia person and a rights-holder. By
including the importance of recognizing our initiabral status and our membership within
the human community, prior to our national commesijtOrend establishes a compelling
pre-political set of human rights objects. By stieg the need to focus on the idea of
securing vital needs, he is also able (like Sempytonote a more effective — realizable and
cost-sensitive — set of criteria than Nussbaumpleshese important qualifications
however, this list seems to favour disproportiolyai@s does Pogge, security and material
subsistence needs over an equally important scaraideration like education. To be fair,
Orend does put the question of “basic” educatiothertable for further discussion by
suggesting, “that some provision of education mayglaimable as a matter of human
right”®*° but even Orend asserts that education is moreaa@rtsial than either basic social

security, or preventative health care.

37 James Nickel (2005) “Poverty and Rights, Hhilosophical Quarterlys:385-402.
388 Orend (2002).
%9 Orend (2002), 116.
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Why should this be the case? Giving a needy cmtdtreer food handout or regular
immunization without also teaching the child soméimentary academic skills is only going
to prolong an already miserable life. If human tiggare meant to protect an individual’s right
to a minimal standard of life, then it seems esaktd make an amendment to the
“foundational five” — namely the inclusion of bagablic education. That is not to suggest
that a starving child is going to learn if forcedgo to school. Rather, if Orend is correct to
state that not having one of his set of core elésnesn cause real damage to one’s ability to
function as a human being, then a minimum levedafcation should also be included in that
set. But it should not be based on Nussbaum’s amogaim alone that education should be
focused on creating “Socratic citizens capabléiking for themselves, arguing with
tradition, and understanding with sympathy the domas of lives different from their
own.”* |t should be based on Sen’s careful admonition thiaile the capability approach
cannot adequately deal with the process aspect@fidm exclusively, it can provide
individuals with a greater opportunity to convére rights that they have into something
meaningful to them through recognizing everyoné&sc to fundamental capabilities like

basic public education.

Therefore, providing children with access to frasib primary public education that
can make available the basic skills of literacy antheracy, and which can raise an

awareness of others is an essential componentodhaevelopment and of the human

399 Martha Nussbaum (2002) “Education for Citizenshipn Era of Global Connection,” Btudies in
Philosophy and Educatio?l: 289-303.
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rights which are required to positively supporttttievelopment — an idea which is reflected

further in Katarina Tomasevski's recommendatiort tha

From the perspective of the rights of the childjaadion constitutes the child’'s
perception of human rights. Specific courses in &mimghts education are located at
the top of the education pyramid and are unlikelipe effective if the child was
earlier taught about her or his own unworthinessbse the child happens to be
female or disabled. One important educational eégpee of any child between the
ages of three and five is being taught to percaiveewpoint different from the

child’s own, because small children perceive omlg side of everything: their own.
Many political and armed conflicts are founded upanh side perceiving only one
side of everything: its own. The ability of educatito socialize children into
understanding and accepting views different frogirtbwn is an important lesson for
all human rights educatiof

With this, TomaSevski advocates that respectingitie to education is a primary public
responsibility. Further to this appeal, she suggtit, to realize this claim, three things need
to be addressed — tdenial of the right to education, theolation of the right to education,
and thedistortion of the right to education. According to TomaSeypkiopleandresources
make the difference, not abstractions. To effettideal with situations where one’s right to
education has been denied, violated, distortedngrcombination of these three
interferences, requires not only formal laws amatpdures to adjudicate such abuses, but
also individuals committed to endorsing the achieset of certain educational functionings
for all. As TomaSevski has pointed out (echoing, d&rssbaum and the liberationist),

children cannot wait to grow uj3? When children are faced with educational deprovetj as

391 K atarina TomasevskAnnual Report of the Special Rapporteur on the RiglEducation E/CN, 4/2001/52
(submitted in accordance with Commission on Humigh®R resolution 2000/9http://right-to-
education.org/sitemap/index.html

392 K atarina TomasevskiManual on Rights-Based Education: Global Human Rigkequirements Made
Simple(Bangkok: UNESCO, 2004).
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when individuals are faced with capability deprigas in general, they suffer often
irremediable harms. According to Tomasevski, “thi@onale behind global human rights
standards is to assist with their incorporationational education strategies, because
education has a multiplying effect: where the righéducation is effectively guaranteed it
enhances the enjoyment of all other rights andfvees, while when the right to education is

denied it precludes the enjoyment of many, if fiptother human rights®?

Throughout chapters 3-6, it has been argued thatsRend Pogge provide a human
rights-based institutional framework which can pobtthe child’s right to access basic
primary education. To this, it has also been arghatiSen and Nussbaum provide an
important social context which complements, inaiséically utopian way, the moral
challenge which the rights movement directs atetgdb reshape unjust social practices. The
final chapter of this dissertation will add to thigonsideration of the current Education for
All movement in general, and of Katarina Tomasesgdield work in particular, to provide
some concrete examples of this integrative apprdachimportant to reflect on these
practical applications because they support thiegdphical work of Rawls, Pogge, Sen and
Nussbaum. Ultimately, however, it is importantefiect on these practical applications
because they also provide important insight ineouigilance which is required to ensure that
a human rights object, like education, can becomneizersally respected and supported

object which does not itself become a vehicle fotations.

393 |pid, 57.
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Chapter 7
Education as a Human Right and Public Policy

| have argued that to defend education as a funa@meuman right which is both
meaningful and manageable requires both the pmvisi educational resourcaadthe
freedom to do something with those resources dreghave been obtained. | have also
argued that this is essential because human fegitdation on its own is not enough, and
neither are the good intentions of duty-bound adaitting in the best interests of the child.
To complete this validation of the child’s righteducation, this dissertation concludes by
considering the current Education for All (EFA) obwtion and the field work of Katarina
Tomasevski. By considering these practical appboatof the right to education, it is
possible to demonstrate both why it is correctrtompte and protect UN law governing the
right to education, and why it is also correct émtinue to challenge what is to be gained

from doing this.

As a human rights lawyer and professor of inteorti law, and as an avid promoter
of human rights obligations in education, TomaSgsskork is motivated by what she refers
to as thegparadox of human rights that is, the double role of the government ahk bot
protectorof human rights andiolator of human right$®* While a keen and dedicated
champion of human rights (until her sudden deat20@6) she was also an uncompromising

critic of misdirected and abusive uses of humahtsifor personal and powerful gain. For

394 K atarina TomasevskiHuman Rights Obligations in Education: The 4-A Sck€The Netherlands: Wolf
Legal Publishers, 2006), introduction.
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TomasSevski, only a new human rights perspective,from outside of the bowels of
international law and governance, can avoid sudn@mnsistency. To this end, section 7.1
considers the UN challenge to shift the existingusi worldwide commitment from theea
that children require special consideration ofrthight to have an education, to a robust
worldwide commitment tpublic actionwhich supports and sustains this right. This &l
followed, in section 7.2, by consideration of Toeaki's own comprehensive commitment
to the institution of education and her vigilanterstanding that, while it is correct to
suggest that education is a human right with immewsver to transform, such an
assumption fails to acknowledge that such transditions can be both positive and negative.
For example, while many people, including many sufges of the EFA movement, assume
that with more education comes more opportuniiespasevski demonstrates that this can
only occur if a trilateral relationship between paredticator, state, and child (as stipulated
in the CRC) is recognized, and a rights-respectiethodology is enabled. This dissertation
will conclude by suggesting that the UN desirerate a 2% century learning society, as
defended by TomaSevski, represents an importantiewan rights perspective. It is a new
perspective which can support the goal of secuatess to educational resources suitable to
enable all children to develop a set of capalditeelead their lives in a meaningful and
fulfilling way. Further to this, it is also pragniedlly — and crucially — a perspective which
can ultimately enable children to play a positigk1in the social institutions, in which they

find themselves embedded, throughout their lives.
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7.1.Education for All

In 1990, the same year that the CRC entered imte faodifying the right to
education for all children into international [&MINESCO held a world conference on
education in Jomtien, Thailand. The theme of thde@nce was Education for All (EFA).
Of course, establishing the CRC as an internatiawablso meant establishing education for
all, but the organizers of the EFA conference recayl that to establish the right to
education as humanright, it was also necessary to influence howted looks at both
children and their right to education, outsidelafge international legal channels. To do this,
governmental representatives from 155 countries aanadditional 150 representatives from
various educational organizations, agreed thatrtttdtional goal of improving access to
educational opportunities was insufficient to adegly deal with the complex nature of
securing a child’s right to education, especiatiiythose children in impoverished, war-torn,
or developing countries. The participants at tlisference argued that two additional ideas
needed to be debated. First, they suggested #ra han urgent need to acknowledge and
deal with the fact that, despite major efforts ddr@ss the needs and rights of children in
national and international law, millions of childreontinue to go without schooling, to be
illiterate, and to lack the basic knowledge necgstamake their way in the world. Second,
they suggested that there is also an urgent nesgcktiowledge that basic education is not
only about formal schooling; rather, having an edion is also about having a ‘passport for
life’:

Every person — child, youth and adult — shall be &b benefit from educational
opportunities designed to meet their basic learnegds. These needs comprise both
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essential learning tools (such as literacy, orgtession, numeracy, and problem
solving) and the basic learning content (such asvedge, skills, values, and
attitudes) required by human beings to be ablenese, to develop their full
capacities, to live and work in dignity, to pantiate fully in development, to improve
the quality of their lives, to make informed deeiss, and to continue learnifig.

Recall that the architects of the CRC insisted upemeed to understand both the necessary
educational opportunities and the nature of thesdimat these opportunities intended to
address. The participants at this conference alsted upon the need to address the quality
of educational opportunities and the need to astall few specific key goals, especially

focused on the nature of ‘basic education’.

The first of these goals was to expand early cbibdhcare and development. Other
UN documents, prior to this conference, highlighteel need for basic primary or elementary
education, but this conference highlighted the neadhderstand that the learning
environment a child is exposed to in the first fjigars of life is equally, if not more
important, especially for children in impoverishgtuations. In addition to this goal, there
was the continuing desire to enhance the opporegrior all children to access basic primary
education. This time, however, the stated goalwwash more specific — to achieve by the
year 2006 universal access to primary education and sattsfaproof that there was
universal completion of primary education. Recogngzhat addressing questions of access
was not enough to satisfy the achievement of ecarcédr all, a third goal was established to

ensure that notable improvements in learning aemmnt occurred based on agreed-upon

39° UNESCO, “Education for All,Jomtien Framework for Actiof1990), Article 1, paragraph 1.
396 This goal would subsequently become the MillennDevelopment Goal to achieve free and compulsory
education for all by 2015.
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measures of specified learning outcomes: for exangeltting a goal of having 80% literacy
by the time a child reaches the age of 14, andfitlowing up with appropriate testing
mechanisms to ensure that in fact the goal has ime¢nAs with the need to look to early
childhood education, another goal was included Wwhicused on the need to consider adult
education. Here, the interest was to focus primaiil improving the 1990 adult literacy
rates, especially among women, so that adultréide would be cut in half by the year 2000.
A fifth goal, set to look beyond the provision @&fdic primary education, was the provision
of basic education and training for youth and addrhe final goal of this conference was to
improve the dissemination of the knowledge, skiltgl values required for better living and

sustainable development.

Not surprisingly, these six ambitious goals, dieeictoward achieving an education for
all, have been slow to achieve progress and, icdke of some of the time-sensitive goals,
the hoped-for timelines have come and gone witkéfatt. The UN remains optimistic,
however, that despite these setbacks, the revoltaiachieve education for all has begun. In
1999 for example, UNICEF published its annual Stétitne World’s Children report
(SOWC), dedicated specifically to education. A¥baument, it is another report on the
efforts of the international community to ensurattall its children enjoy their human right
to a high-quality education. As a catalyst, howeitgrrovides positive examples of working
models and practical strategies to manage thesgséind to empower other policy-makers
and teachers to activate this educational revalutithin their own local communities. With

the assumption that education represents an eslskemtie for social change, defenders of the
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right to education and the EFA movement suggesttiiganeed to recognize education as an
essential human right can no longer be restricigte rhetoric of UN documents like the
CRC. The world’s commitment to the principle of edtion for all must become a reality
that local communities act on as well. To this ¢hd, SOWC includes a simplified list that
represents the five key elements UNICEF deems sapefor the pursuit of local level
educational improvements including: 1) learningliie; 2) access, quality and flexibility; 3)
gender sensitivity and girls’ education; 4) thet&ts key partner; 5) care for the young, pre-

school age child.

Rather than discuss each element in order, it woeldseful to consider the
importance of the care for the young child firsith&ugh it is listed as the fifth element for
consideration, it is a central complementary aoea&dnsideration in securing basic primary
education for all. The need to deliberate on thre chthe young child is not only important
for the child’s immediate well-being, it is alscsestial to ensure the dynangducational
foundationnecessary for life-long learning and socializatidhat is, to complement
considerations regarding basic primary school, URH@rgues that a focus on Early
Childhood Care and Development (ECCD) will alsoioye the child’s health care,
nutrition, future childrearing, future ability txercise civic duties in an informed and
effective way and, ultimately, the future ability¢ontribute actively to a stronger, more
vibrant national economy. The SOWC clearly highiggtine strength of this commitment to

early childhood education by stipulating:

The world is finally recognizing that a child’s hitg to education, growth and
development — physical, cognitive, social, emoti@mal moral — cannot be met
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without a comprehensive approach to serving thesdda from birth. It is
acknowledging that the mental, social and emotideaklopment of pre-school
children has a huge impact on their ability towéiin the classroom and later in the
adult world>’

While the importance of this claim has the potdntdaindermine the importance of the
claim to the child’s fundamental right to basicnpairy education, some aspects of this claim
are relevant to, and derive both causally and &lyi¢rom, recognition of a human right to
basic primary education. For example, as in the QRI€ commitment to ECCD stipulated

in the SOWC highlights the need to recognize amgst the parent as the child’s first
teacher. This is followed by stressing the nee@tognize and support the ‘intersectoral

links’ between educationalists, health professignalitritionists, and social workers.

Historically these sectors have worked indepengieaften with the health and social
professionals forging the first links, followed the educationalists. The SOWC suggests,
however, that if these intersectoral links aredost, the burden of achieving basic primary
education for all does not fall onto one oversedssverburdened, under-resourced system
designed to focus on the cognitive developmentadfieen who have already passed through
some of their most formative years. Instead, thele/bhild can be addressed by a system
that has the capacity to tackle not only the cogmibut also the physical, the social, and the
cultural. More recently, even psychologists andntibge scientists have been added to the
list of important intersectoral links because pbgkicognitive and social development all

directly depend on the vitality of the rapid brdevelopment which occurs in early

397 UNICEF, The State of the World’s Children 19@%ew York: UNICEF, 1998), 72.
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childhood®®® Paul Thagard and Keith Holyoak, for example, hexa@mined how children
learn and reason to conclude, much like Nussbauma$sumed, that children (even young
children) are complex learners capable not onllyasic educational tasks but of analogical
thinking as welf As such, children should be entitled to a morettpbased primary
educational experience which has been informedhéyrput of this broader spectrum of
intersectoral professionals interested in the dgraknt and well-being of young children.
Thus, understanding and establishing the propesatidunal environments for children from
birth, rather than the traditional elementary sd¢tage can improve the child’s ability to
develop effectively life-long learning habits. Moker, it can also improve the ability of the
parents to participate successfully in their clsildducational development. Finally, it can

enhance what the child is able to gain from clagrer right to basic primary education.

The second key element suggests that, to defeniptiteo education for all is to
defend the right to life-long learning. That is totsay that one must spend a lifetime in
school, nor is it to say that the government isedoonv responsible for providing life-long
educational training; rather, it is to emphasizeftct that, while it is obvious to question
whatis being taughtit is equally important to questiavhat is being learned~or those

children who either do not go to school at allywio fail to complete enough education to

398 See also Howard Gardnédultiple Intelligences: Theory in Practi¢®lew York: Basic Books, 1993). Eric
JensenTeaching with the Brain in MinAlexandria VA: Association for Supervision and @aulum
Development, 1998) and Eric Jensen (2000) “Braseld.earning: A Reality Check,” Educational
Leadershib7 (7): 76-80.

399 Keith Holyoak and Paul Thagard, (1997) “The AnaagMind,” in American Psychologi§2 (1): 35-44;
Also Holyoak and Thagamdlental Leaps: Analogy in Creative ThougB8ambridge MA: The MIT Press,
1995); Thagard “Analogy, Explanation, and Educatiam Journal of Research in Science TeacH8g6):
537-544.
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get them past illiteracy and innumeracy, this ihwious question. This question is equally
important, however, for the many children who altyuspend a considerable amount of time
going to school, but who, upon graduation, remaiprepared for life. According to the
SOWC, “Learning for life in the Zicentury requires equipping children with a basic
education in literacy and numeracy, as well asitbee advanced, complex skills for living
that can serve as the foundation for life — engfdinildren to adapt and change as do life

circumstances??

Of course, stating that learning for life is reguly and actuallgstablishinga
learning-for-life attitude are two different thing&/ith this in mind, new assessment projects
like the joint UNESCO-UNICEF Monitoring Learning Aievement (MLAJ** have made
significant improvements to how we measure studehtevement and learning. This kind of
assessment guide no longer follows the traditiomethods of recording exam results or
maintaining school attendance roles; the MLA attesg gain information which will both
uncover weakness within any given system and wal/jole insights for meaningful
improvements. What kinds of meaningful improvememtsthese assessment tools interested
in? Traditionally, student tests have measuredythiike student achievement in reading,
writing and mathematics, or they have measureddest’s level of competence necessary to
gain entry into a system of education or to pronaoséudent to the next level. With these

new projects, the focus has shifted to measurin@nly whether a student has acquired the

400 5OWC (1998), 23.
401 \/inayagum Chinapah and Florence Migeon (edsonitoring Learning Achievement: Towards Capacity
Building, Final Repor{Paris: UNESCO, 1995).
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appropriate reading, writing and arithmetic skibisf also whether students can apply these
skills in a flexible way to a wider variety of s#tions necessary for living. For example, all
of the pioneer nations in the original set of coestbeing monitored for their performance
in meeting “minimum basic learning competenciediif@, Jordan, Mali, Mauritius and
Morocco) identified the need for students to beedblrecognize the symptoms of the major
childhood disease€'§? By focusing on three major areas of life skills —
health/hygiene/nutrition; everyday life; and theiaband natural environment — in
conjunction with basic reading, writing and math&osaskill, not only are children trained

to be good students, but also they are taughttm leow to learn. That is, how to adopt
habits of mind that will ultimately enable themadapt to the variety of life circumstances in

which they should find themselves.

Education ought to be accessible to every childiitpa right to education, however,
does not mean having a right to the same educttrall; it means have the same right for
all to an education. With this in mind, accordinglie SOWC, “The challenge for schools is
to be flexible enough to adapt to the needs ohthst disadvantaged children while offering
education of sufficient quality to keep all studeance they have arrived?® Recall Article
14 of the ICESCR and the need to address the aotitar some under-developed countries,
given their lack of resources, would automatichyunable to secure compulsory basic

primary education. According to the general comnoenthe implementation of this Article,

402 50WC (1999), 24.
403 s0WC (1999), 32.
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the inclusion of the element of compulsion was seagy, not to penalize directly those
countries which are incapable of fulfilling thigaty, but to highlight the non-optional,
interdependent nature of basic primary educati@hthe need to increase the level of
awareness with regard to “international assistamcecooperation” to achieve this effd.
Similarly, the inclusion in the SOWC of the childight to access a high quality education
within a framework that is flexible to meet eaclids unique needs, is not to burden
educational systems inappropriately. The inclusibthis right to access is to highlight the
non-optional nature of the child’s right to eduoatiEven in countries that have well
established educational programs, many childrenatarealize their right to education
because they are members of a group that is méegidavithin its own society. To achieve
the UN goal of education for all, however, consadien needs to be given to all children,
including those children who have traditionally béward to reach. This includes: girls,
especially in predominately patriarchal societresal children, who might not have the
means to get themselves to school; ethnic minerdgreandigenous groups who do not speak
the common language taught at school; disabledremj street children who do not
officially belong to a school district; and childreaught in armed conflict. It is the hope of
the EFA movement, that by encouraging reflectionh@need to reach currently
‘unreachable’ children, especially among policy-eskand teachers, two important
developments will result. First, there will be akrease in the level of awareness concerning

the plight of desperate children. More importanthere will also be an increase in

404 Committee on Economic, Social and Cultural RigRtans of Action for Primary EducatioiGeneral
Comment 14, 1999nttp://www.unhchr.ch/tbs/doc.nsf/(symbol)/E.C.12093t.En?OpenDocument

261



information-sharing among educators so that theessful solutions by some can motivate
others to experiment with and apply innovative sohs to their own seemingly

insurmountable circumstances.

In conjunction with the need to address levelsookas, another top priority of the
EFA movement is to raise awareness of the impagenéler sensitivity on educational
initiatives. According to the SOWC, recognizing thgortance of gender sensitivity is the
first step to recognizing education for all becaokthe ripple effect associated primarily
with the education of girls. Women around the wearld the primary caregivers of children;
if the mother is educated, the lives of her chitdnell likely benefit. For example, in 1997
UNICEF examined a variety of factors that contrébtd the health and well-being of infants
and children under the age of five. While the impdealth, nutrition, water quality,
hygiene, and education were all considered, itfmasd that maternal education had the
greatest impact on the life expectancy of thesklien *°° This study also found that, in
addition to improving the life expectancy of youttgldren, there were other notable impacts
of maternal education including: a mother’s abiti@yact as a role model, especially for her
daughters; a decrease in the number of childrenvéhleave; an improvement in a mother’s
ability to recover from complications in childbirthnd an increase in a mother’s ability to

avoid exploitation and/or abuse within her family.

Reflecting on the effect of improved gender sewisytin the ability of individuals to

access education is not limited to females eitimecountries where children are required to

405 sowc, figure (8), 54.
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perform agricultural or labour responsibilities their families, or in countries where
children are expected to be soldiers in ongoingedroonflicts, it is often the male children
who are called upon to fill these ro®8By collecting information regarding attendance
records and drop-out rates, defenders of the SOMyi@=at will be possible to track these
educational imbalances and to rectify them by efigrexisting truancy laws or by
reasserting the greater value to be gained bytimgien compulsory education. Other
strategies the SOWC offers for improving gendesgmiity include the need to establish
child-centred learning environments like those hgitied in the CRC, and the need to
ensure that teachers, policy-makers and resoucséders are properly trained not only to
create appropriate educational environments baottalsnodel appropriate gender-sensitive
actions. Defenders of the SOWC argue that, if snehsures are taken, not only will
educational environments be more amenable to lmtk &nd girls, but those hard-to-reach

children will have one more reason to feel safdcarae, and necessary.

The final key element necessary to realize the Efe&ement, according to UNICEF,
is the need to recognize the essential role tleaSthte must play to ensure that every child
can access her right to education. By emphasinegdle of the State in the SOWC
however, UNICEF is careful to suggest that the ‘hooical role of the State in education is
as a guarantor of children’s right to basic educatExperience in the last few years has led

to a more textured understanding of the role ofStee, and of the State itseff"The

4% Helen Brocklehurst, “Kids ‘R’ Us? Children as Ricil Bodies,” in Mark Evans (edBthical Theory in the
Study of International PoliticENew York: Nova Science Publishers, Inc., 2004)182.
407 SOWC (1999), 64.
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stipulation of thigexturedunderstanding is important to highlight the neadState
involvement without full State control. According the SOWC, the State is in the best
position to direct the entire system including ilmament in curriculum development and
design, in teacher training and management, asdeking out and promoting creative
partnerships for the betterment of the systemwlsae. The SOWC also recommends that
while the State’s role as ‘educational directorarsessential element, the State cannot and
should not act alone. The same intersectoral hvikgeh the SOWC suggests should be
established to guide ECCD should also remain ifteoughout the entire system of

education.

The SOWC optimistically concludes by suggesting tha world is on the “cusp of an
education revolution.” The defenders of this docotrseiggest that this revolution has been
(and will continue to be) fuelled by three thinggst, the near universal acceptance of a
document like the CRC demonstrates a near worldeddemitment to the idea of the
indivisibility of human rights, including a childisght to education. And full ratification —
particularly by America — of the CRC will only camiie to strengthen the value of this
document. Second, the current efforts by a wideetsaof vocal individuals (including those
examined in this dissertation) to ensure that caiiccan enjoy all of their human rights help
to demonstrate that UNESCO’s endorsement of edutas a human right is not only
correct but also vital to the success of humartsififillment and human development.
Finally, the documented interest of some Statélse-{hdia — to accept, and to invest (even

minimally) in their role in the protection and protion of the child’s right to an education
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suggests that, while the political will to suppthr¢ education revolution may not be
universal, significant inroads are being made. Mwveg, these inroads have encouraged
supporters of UNICEF and UNESCO to recommend twagth First, the SOWC
recommends that, “we may be entering an era ofinvent in ‘human and social capital’
that will make the task of spreading the educatéwolution worldwide much easie?*®
Second, the SOWC recommends that, while it may telken more than fifty years to
transform the principles found in the UDHR fromadento actions, those principles are no
longer negotiable. Basic primary education mustibered as a fundamentalmanright

that each child is owed as a matter of minimallgese treatment, and it is everyone’s

responsibility to do something to make this a tgali

Clearly, supporters of EFA have deliberated attleng arrive at conclusions which
they believe to be not only reasonable but ineddapaheir enthusiastic desire to promote
and engage aaducatiorrevolution,however, underscores the need to recall the cautio
asserted by Rawls that, no matter how well-arrarmyeztonomical a theory may be, the
institutions which result from such moral delib@&as must uphold a practical commitment
to ongoing reasoned reflection and public justtfaa of that theory. Recall from section 3.3
the suggestion that Rawls defended the need, nikeeEFA, for a public system of
education based on the need to develop citizenscah@oordinate with others for mutual
advantage. For Rawls, children are ‘prospectiviearis’ and require a free and compulsory

public system of elementary education which publdzliberates on the role which

408 50CW (1999), 86.
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education should play in the establishment and t@aance of a mutually beneficial, rights-
respecting social infrastructure and on the scdmelocational experiences necessary to

enhance an individual’s life prospects.

Recall as well that Rawls defended this understandf the role which education
should play within society despite the obviousstiry slope toward social indoctrination. In
response to this challenge, it was suggested tihtRawls and Pogge recommend that the
only way to avoid such a difficulty is to adoptystem of education which understands and
accepts two things. First, the idea that childranerights both as human beings and as
‘prospective citizens’ of the society in which th&ill ultimately become active members.
With this in mind, the publicly-funded educationialinthey receive must prepare them for
this role. Second, the idea that adults have dutiésh must respond appropriately to those
rights so that the idea of society as a fair systépooperation can be achieved. The next
section considers Katarina TomasSevski's cautionwlith this laudable defence of the right
to education, there remains one last unresolvestigue— can education itself violate human

rights?

7.2. Tomasevski's 4-A Scheme

As the previous section has indicated, the EFAdsmprehensive, human rights-
respecting approach to establish & @&intury learning society. And, as this dissertaiion
general has argued, the CRC is one of the most r@mapsive and universally accepted
human rights documents which has been establishaid in the achievement of this end.

Moreover, it has been suggested that many significatcomes can be gained by
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recognizing the importance of the role which thlghtito education plays as a foundational
element in achieving these outcomes — outcomeshkiacreased standard of living both for
the individual and for society, inter-generatiottahsmission of cultural heritage,
development of national consciousness, enhancetwsto and social development, and

enhanced individual developméfft.

Beyond these noteworthy outcomes, this dissertdizsnalso highlighted the value
associated with Thomas Hammarberg’s assertiorexfample, that the innovative approach
to the creation of the CRC was instrumental in ogeiing (at least within rights discourse
related to children) the traditional division beemesocio-economic rights and political rights
which previously plagued UN discussions on humghtsi in general. According to
Hammarberg, the CRC is designed to be a nice bhdgeeen this traditional divide,
because rather than focusingether protected choicesr protected interests in a
counterproductive polarized way, the CRC focusethoee broader categories:fgmvide
for the basic needs of children,gmtectchildren from harm, and to allow children to
participatein decisions which will ultimately affect theivks. And, as this dissertation has
argued, these broader categories have been insttalnme shifting the debate from one of
the need to protect children versus the need &dnddren, to one which can importantly

realize both the child’s capabilities and the chikstatus as a rights-holder.

As already mentioned, full ratification of the CRR@&n provide long-term international

protection of, and influence upon, the child’s tiglhaccess vitally needed human rights

%9 Douglas HodgsorThe Human Right to EducatiqAshgate Publishing Company Ltd.: Aldershot, 1998)
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objects like education through the public actiospined by EFA for example. Beyond full
ratification, however, this dissertation has alsotommended the equally important need to
work toward ensuring that public action directedtded the implementation of documents
like the CRC and, movements like EFA, maintain@fdedicated to realizing educational
opportunities which can enable children to makeagewhich they value regarding the kind
of life which will enable them to live in societg &ull and contributing members. With this
in mind, final consideration will be given to onktbe most significant contemporary

advocates of our need to fine-tune public actiothig regard — Katarina TomasSevski.

Tomasevski fought passionately for the inclusioeddication within the set of human
rights objects that are indispensable not onlyhionan survival, but for the chance to
achieve something in one’s life more significargrthmere survival. For example, she

recommends:

An important obstacle to universalizing the righttucation is a view that education
is not indispensable for human survival nor reqliice subsistence. The absence of
education for victims of armed conflicts and disastdooms them to remain
recipients of assistance while preventing them fb@woming self-sustaining. Water,
sanitation, medical services, shelter, clothing fad constitute the survival package
which is offered through humanitarian relief. Irailug education in this package is a
development of the 1990s, but overcoming the prevideology of survivalism has
yet to become institutionalizéd’

For TomaSevski, provisions for education must lodushed within these survival packages

441
S

because education is both a “passkey for unlockihgr human rights;”" and also a

410 K atarina TomasevskAnnual Report of the Special Rapporteur on the RiglEducationE/CN, 4/2001/52
(submitted in accordance with Commission on Humaght resolution 2000/9), 18.

411 K atarina Toma$evski, (2005) “Girls’ education thgh a human rights lens: What can be done diffgrent
what can be made better?Rights” in Action Series, Meeting 1: Human Rightsi@ahe Millennium
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‘multiplier’ for enhancing the freedoms one haghjoy one’s life. Tomasevski carefully
cautions that the damage of denying a rights-résmeeducation to children while they are
growing up — wherever they are growing up — isidift, if not impossible, to remedy
retroactively. With this, TomaSevski concurs witle £FA that children have a prioritized
right to educatiofi*? Moreover, she argues, it must be acknowledgedeusilly that the
human rights safeguards which result from the atadity of a rights-respecting educational
environment not only enhance other rights for akitg but for all members of society’

With this in mind, TomasSevski offers a compreheaglan for the realization of education
as a human right which goes beyond mere questicegadability alone. Her 4-A scheme
emphasizes the obvious need to make educatiaitable as discussed above, but she also
recommends that, truly to secure a child’s rightdacation, education must ecessible

acceptableandadaptable

Tomasevski, like Pogge, suggests that, to achl@segbal, there is the obvious need
to address the child’s ability to access the intihs which support this goal — that is, the
level of availability of schools and of educationasources to which each child has access.
Tomasevski makes this stipulation because shePligge, believes that it is of primary
importance to address those situations where ehnildre not in school because governments
have violated their right to education by failirmgdrovide adequate educational resources, or

by failing to acknowledge their contributions t@ thstablishment of a viable institution of

Development Goals: Contradictory Frameworkg®w.odi.org.uk/rights

412 K atarina TomasSevski, (2005) “Globalizing What: Edtion as a Human Right or as a Traded Service?” in
Indiana Journal of Global Legal Studiég (1): 74.

413 Tomasevski, (2006b).
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education. TomasSevski adds to this a caution: tisesiedeeper, and often more unpopular
need, to address the further question of whethangdhe right to access educational
institutions can itself be a violation of the chglthuman rights. That is, for TomaSevski ,
echoing Sen and Nussbaum, it is not enough sinopdetend the child’s right to access
education, one must defend the child’s right tedacatiorwhich is focused on the need to

develop the child’s own autonomy and potentiaifidlependence

Recall the suggestion in section 4.1 that Tomasewskrk is driven by the fact that
there are many cases where children are said ¥e"laa education but the particular
educational experience to which they are exposeaby violates their human rights. The
example that was offered was the case of Aborigihédiren in Canada, who were provided
with ‘an education’ but it was an education th&acly violated the rights of those children.
Not only were they physically removed from theimies and communities, they were
forced to adopt a new language, and a new setloés@and beliefs, at the expense of their
own. The result, it seems widely agreed, was notessful. To date, in the case of
Aboriginal children at least, some changes to pudlicy have been, and continue to be,
made. Nonetheless, according to Tomasevski, tleenain many more instances where
children may ‘have’ access to schools and teacbatgheir rights continue to be violated
because the kind of educational opportunities tlvthey have access are not acceptable.
And, this is a fact which seems to highlight theartance of Sen’s and Nussbaum’s views
on educational content focussing on developing molterally-sensitive or situation-

specific capabilities. In addition, according tom@sevski, historical instances of rights
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violations are not confined to impoverished or aptmations either (as the Canadian case
demonstrates). Tomasevski found that there is tmnaatic association between a country’s

wealth and its ability to perform in the area otiealtion.

Recall Pogge’s suggestion that the institutionsciviai society supports reflect how
the ground rules or conduct-guiding codes have beerpreted by, and applied to, that
particular society. For Tomasevski, the failurehef US, for example, to acknowledge the
CRC, by ratifying it and making itself accountabbethe rights of children, is reflected in its
failure to realize effectivelgveryAmerican child’s fundamental right to free basionary
education, despite easily having the wealth toadsd for TomasSevski, such a blatant

disregard for accountability toward children’s tigllis unacceptable.

Of course, it has been suggested, in chapter Extmmple, that there are those who
believe that the United States does respect thésrif children, it simply chooses to do so
with its own legislation, such as, th® Child Left BehingNCBL) Act*'* designed to raise
educational standards and to ensure that no chiitibehind"*> The NCLB (similar to the

Common Sense Revolutiohthe Mike Harris Conservatives in Ontario), feea primarily

414 Available online ahttps://www.whitehouse.gov/news/reports/no-chilfi-leehind. pdf

4131t is important to note that TomaSevski was awdiCBL and, in fact, she commented on it in hgrore
on the status of education in the United Stateshbcause she carried out her American fieldworthén
days immediately following the tragic events of ®&apber 11, 2001, the adoption of NCLB had been
postponed due to the war on terrorism. Katarina d&aaski Report of the Special Rapporteur on the Right
to Education: Mission to the United States of Aree8eptember 24-October 10, 2001 (submitted in
accordance with Commission on Human Rights). Aél@nline ahttp://www.right-to-
education.org/content/unreports/unreport6prt1.hWith that being said, since the publication of
Tomasevski's report, the NCLB was passed in thesd@i Representatives on May 23, 280and was
signed on January 8, 2002. It passed 384 to 4Babvote result can be found online at
http://clerk.house.gov/evs/2001/roll145.xml
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on accountability and assessment issues withipabéc school system in the United States
(Canada}'® The NCLB was drafted in this way to reflect théiéfeof the existing American
administration that, to bring about desired improeats in student achievement, standards
must be established for curriculum content, esfigérathe areas of math, reading and
science. Moreover, the NCLB also emphasizes thd fuzg¢hose standards to be tested to
provide a workable snapshot of the nation in treaggect areas. According to Lirh al,
however, while the goals of the NCLB to improve #uricational standards of America’s
youth are laudable, the NCLB fails to achieve agalgf no child left behind because the
requirements of the law enforcing these accountgloiieasures have made it prohibitive for
many states to comply. So, while the legislatiaint to be representing an educational
model where no child is left behind, it actuallgves the most vulnerable in the most
precarious position. It is important to note thas sub-optimal nature of the NCLB is being
debated in the House again as the current adnaifisirseeks to reauthorize NCt'B— a

fact which seems to support Tomasevski’s initiglasm of the inadequate governmental

support for the rights of every American child toeducation.

While it is doubtful that TomasSevski would granathhe unequal consequences of
legislation like NCBL is acceptable, some actiorsewtaken in response to her American
report which TomaSevski endorsed. For exampleCtrger for Economic and Social Rights

(CESR), working with the Institute for Educatiorda®ocial Policy (IESP), prepared a

1 Robert Linn, Eva Baker and Damian Betebenner (R0®Ecountability Systems: Implications of
Requirements of the No Child Left Behind Act of 200in Educational Research&l (6): 3-16.

17 For information on the administration’s proposal feauthorization see
http://www.ed.gov/nclb/overview/intro/reauth/indetml.
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document entitle€ivil Society and School Accountability: A HumagliRs Approach to
Parent and Community Participation in NYC SchddisLhis document is a proposal by a
non-governmental organization interested in ‘expgsind opposing human rights
violations’ in the American system of public educatthrough the creation of an
Ombudsperson for the right to education. Accordongomasevski this document and its
desire to establish a more permanent presencdiv¢ and involved civil defenders of

public institutions and human rights representsoaenadaptable approach to education than
the NCLB by effectively addressing things like eddiscrimination, opaque educational

bureaucracies, and language barriers within theadaystent*®

In addition to TomaSevski’'s concern for the impoda of interpreting and applying
the CRC so as to capitalize on its comprehensisenat of provisions and protections for the
rights of children (not of governments or of pasgnshe expresses another concern for the
recent escalating desire to view education asdedraervice. According to TomaSevski, the
biggest challenge to education as a human rigtssop the current progressive
liberalization of trade in educatitfl— a sentiment which echoes Sen’s concern for the

ongoing practice of private tuitions in elementachools in India for example. To prevent a

418 Elizabeth SullivanCivil Society and School Accountability: A HumagtRs Approach to Parent and
Community Participation in NYC SchanlCatherine Albisa, Norm Fruchter and Kavitha Medadeds.)
(New York: Center for Economic and Social Right3032).

19 TomaSevski wrote the forward to this document.

420 K atarina Tomasevski (2005), “Unasked QuestionsiaBoonomic, Social, and Cultural Rights from the
Experience of the Special Rapporteur on the Rigliducation (1998-2004): A Response to Kenneth Roth
Leonard S. Rubenstein, and Mary Robinsonuman Rights Quarterl®7:709-720.
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change in the discourse related to education asrmaih right from one of entitlements to one

of purchasing power, TomasSevski emphasizes hangtrelief that:

The insistence on the rule of law in human rightsns from the fact that governance
is exercise of power and human rights are safeguagdinst abuse of power. The
raison d’ étre of the right to education is to @eta corrective to the free market.
Governments have human rights obligatibesauseeducation should not be treated
merely as a commodif{y*

It is important to note that TomaSevski’'s claimtteducation is a right and not a commaodity,
is not a reaction of distaste to the free mapiagtse rather it is a reaction to the need to
reflect upon the original objective which advocatésights for children took to be their
focus. These pioneers of the children’s rights mosets, as discussed in chapter 1, focused
on the need to make education free and compulsodiif (especially the most
impoverished), so that abuses such as child lalebid marriage/pregnancy, child poverty
and child illiteracy could be effectively contralleif not abolished? TomaSevski concurs

by suggesting education should not be allowed toive a traded commodity despite the
fact that it is important to recognize that theysmn of basic education services is a
tradable product which can provide children witl #kills and knowledge necessary to
become active, contributing members of society.oddimg to TomasSevski what is more
important to recognize is the fact that educat®omuch more than this. The provision of a

free and compulsory, publicly-supported systemdofcation represents a vital means

21 Tomasevski (2006c), 36.

422  atarina Toma$evski (2005) “Removing obstaclegHerright to education: Where are we today, how we
got where we are and what next?’Hnman Rights Tribune des droits humalids(3): special feature on
Economic, Social and Cultural (ESC) Rights.
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necessary to protect children (presumably) fronr iwen vulnerabilities and from the
abuses of power which are often inherent in achildaelationships. That is, while the
starting point for establishing a right to educatie virtually undisputed — children need
assistance to survive and they need developmehtit@ —howthis starting point gets
translated into practice is an entirely differerdttar — a matter which should not be left to
the random nature of the free market (at leadteatrost vital early childhood, and basic

primary, levels).

Tomasevski has argued that, throughout tHe@htury, a human rights toolbox has
been formed to enable people to challenge therectbboth their governments and of each
other to end human rights violatiotf§.For human rights in general, this toolbox includes
Donnelly’s and Howard’s suggestion that we all iegjand are entitled to the recognition of
our rights tosurvival membershipprotectionandempowerment=or human rights relating
to children specifically, this toolbox includes Hararberg’s suggestion that children in
particular all require and are entitled to the ggaton of their rights tgrovision protection

andparticipation

Tomasevski's challenge for the®2dentury is to recognize that, for these toolboxes
(which support and sanction human rights in geramdlchildren’s rights in particular) to be
properly utilized as a means to human developnaher than as a means to human
manipulation and exploitation, another toolbox reeedbe forged. This new toolbox would

support the fundamental right to an education wis@vailable accessibleacceptableand

423 Tomasevski (2006b), preface.
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adaptable(and of courseaffordable— recalling Sen’s important evidence in this regaimd
making this claim, TomasSevski does not deny thafttovision of universally available, free
and compulsory basic primary education entailsatertosts. In fact, she often criticizes
organizations like the UN for chronically makingprises about the entitlements that
children have without having either the authoritlythe means, to follow through on those
promises'?* Moreover, in making this claim, Tomasevski is atseeful to acknowledge that
the right to education does not translate intorditlement to have an unlimited source of
educational resources and services which a governisiebliged to provide. She carefully
limits her claim to education to suggest that gowents have a human rights obligation to
guarantee free and compulsory basic educatiorhitren up to the minimum agf& for

legal employment, with a corresponding progresedatization of the availability of more
substantial educational resources and servicelabiafor those who would choose to utilize
them independently and self-sufficiently. For Tomaski, the options for children to work or
to marry prematurely must be severely curtailedugh governmental commitments to, and
enforcement of, compulsory schooling. Moreoveis gssential that the educational

experiences in which children are compelled toippgte are responsive to both the child’s

immediate reality and to the rapidly changing glakalities in which the child is embedded.

424 K atarina Tomasevski (2005) “Has the Right to Ediocea Future Within the United Natins? A Behineé-th
Scenes Account of the Special Rapporteur on thetRigEducation 1998-2004,” iHuman Rights Law
Reviewbs (2): 205-237; and also (2005) “Unasked Questarmut Economic, Social and Cultural rights
from the Experience of the Special Rapporteur erRight to Education (1998-2004): A Response to
Kenneth Roth, Leonard Rubenstein, and Mary RobifisoiHuman Rights Quarterlg7: 709-720.

425 According to TomaSevski, the minimum recommendgeifar employment is sixteen, and the globally
accepted minimum is fourteen. See “Education hastbe a traded service,” fluman Rights Featurgs-
12 April 2004).
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7.3.A 21% Century Learning Society

UNESCO's aim to construct a 2learning society by promoting the Millennium
Development Goal to achieve free universal basiogmy public education for all by 2015 is
both an important and worthwhile objective. Curkgntore than 70 million children of
primary school age do not, or cannot, attend séfbela staggering statistic which suggests
that the establishment of a right to educationhgga priority claim in today’s world. To
address the fact that so many children are unaldéeénd school, this dissertation has
provided an account which integrates two philosoghapproaches — one which focuses on
human rights and one which focuses on human catpabind individual actions. Of course,
independently, the human rights-based approachhankduman capability approach are both
significant and valuable schools of thought worbfhgeparate scholarship. To address the
issues related to the validation of the human riglgducation, however, | have argued that it

is both necessary, and highly advantageous, to icentbese views.

| begin by suggesting that John Rawls and Thomagéoffer an important
framework which recommends that to achieve a miytloaneficial, rights-respecting
society citizens should recognize their obligatiomvoid morally arbitrary social inequities
to determine, through a process of public justifag which policies are the best ones
available to them. Given such a framework, accgrdinRawls, individuals should have the

social freedom to maximize their own desired epdsyided no one is left to fall below a

428 Nicholas Burnett (Director), “Education for All (8015: Will We Make [t?’EFA Global Monitoring Report
2008 (Paris: UNESCO, 2007). Available onlinevatw.efareport.unesco.org
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basic social minimum. Consequently, this Rawlsramiework represents a dual focus on
just societiemandon the connection between social justice and awioheal’'s pursuit of a

good life.

This dual focus is significant, because the esthbient and maintenance of a stable
society depends on social norms and institutionstwéll members can accept as reasonable.
And can accept as reasonable without unnecessigstlyrting their own sense of justice in
the process. Moreover, this Rawlsian dual focusimortant to our understanding of the
basic structure of society because it can achwwweehings. First, it can deepen our
understanding of the role which institutions shauilgly in the creation, and maintenance, of
a mutually-beneficial, rights-respecting sociakastructure. Second, it can deepen our
understanding of why we should be morally motivatececognize and support these
institutions. But, neither Rawls, nor Pogge, prevash explicit account of the institution of
education, in particular. So, this dissertationvdes an informative conceptual Rawlsian
space necessary to openly and critically consibethe role education should play within the
larger social structure of a stable society, anth@)cope of educational experience

necessary to enhance an individual’s life prospects

Typically, the institutions which are deemed todssential to a society are institutions
which govern property, security, politics and tieeromy, but, | have argued that education
is an essential institution as well. Education playarge role in achieving just societies
because education can develop a child’s sensdfplsd her sense of citizenship. While it is

true that the provision of education is costly amdtifaceted, a public institution of
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education needs to be in place to manage the kiheilducational opportunities which are
available, and to secure the kinds of resourceswduie necessary, because not all children
are as highly motivated and self-directed as therdtionist would have us believe. Nor are
all parents as available, knowledgeable or econalfgicapable to secure an education on
behalf of their children as the libertarian woukltl/b us believe. Moreover, to address the 70
million children worldwide who do not, or cannolkaien their right to education, an

understanding of what a public institution of edimashould entail is essential.

With this in mind, the first part of this integnaéi account articulates the value to be
gained from endorsing an institution of educatimtigh the formalization and unanimous
acceptance of documents like the CRC which empbsigiat children should have a
protected voice — a human right — to basic negessike education. This human rights-
based approach stipulates that there is a duthepart of all governments, especially
wealthy governments, to influence and supportisétutional reforms necessary to achieve
at least the provision of free basic primary edocafor all children — an important claim,
but one which cannot stand alone. It cannot stéomteabecause it fails to address adequately
those cases where children are said to have & ‘t@bducation but are unable to act on that

right.

To address this concern requires the insight tgaeed from the capability approach
which accounts for the further responsibility or ffart of all individuals to ensure that the
kinds of educational reforms which governments uiadte can provide children with the

freedom to act on their rights. Thus, to achieweMDG of free and compulsory basic
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primary education for all requires both the activelvement of official channels as
represented by advocates of human righisof civil society as represented by the actions of
interested and involved individuals. So, the sequaud of this integrative account suggests
that while it is important to secure and protedgét to education, it is equally important to

be able to convert this right into meaningful actio

Here | draw upon an important qualification whicmartya Sen and Martha
Nussbaum offer. This qualification suggests thairigrights will only be effective in
influencing an individual's standard of living Hat individual can do something with that
right as well. Thus, to implement fully a globalrhan right to education, an understanding
of what having an education should be able to danftividuals is necessary also. It is
essential, because an unyielding commitment tolskiges as the proper content of
children’s rights encourages us to look beyond seguights to determine whether an
individual is actually experiencing an improvemanher standard of living. That is, it
encourages us to seek out a deeper understandiihng nbrms to which a society aspires.
Also, it encourages us to seek out a richer measfueristing states of affairs, like the
Human Development Index or the joint UNESCO-UNIQ®Eénitoring Learning
Achievement programme. Finally, a commitment toatsiiies encourages us to seek
functional solutions which can assist childrenchiaving a level of well-being which is of
value to them because it enables them to act onghts that they have within the societies

in which they exist.
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Of course, the desire to make basic primary puddiecation free to all is a demanding
goal economically, socially and culturally. To aglsl the demanding nature of this goal, a
simple suggestion which has been offered in thasattation, is to forcefully restate the need
to ratify fully the CRC. Although this suggestianlargely symbolic, it is worthwhile
because the United States is one of the remainiogbuntries who have yet to sign (the
other being Somalia). Given that the US is as pawand influential as it is, an
endorsement of the CRC by the US is significanthvi&gard to its own domestic
responsibilities to the establishment of a stahl supportive system of education for its
children, the significance of full ratification ménave a limited effect. Although TomaSevski
has highlighted that, even within American bordeeny children go without education, or
are at least unable to benefit from educationabappities which are meaningful to their
own individual development. With regard to the @sgbilities to the MDG to achieve free
and universal basic primary educationdtirchildren, however, the significance of full
ratification is noteworthy for a variety of reasofer example, full ratification of the CRC
would represent: a universal acknowledgement dfldmn’s rights; a universal
acknowledgment of the need for greater awareneaséccountability to the plight of all
children; greater opportunities for resource sltggramd most importantly a universal
endorsement of the key role which education playbeé development of children and of

societies.

A more complex suggestion which has been offergdigndissertation is the need to

look beyond the symbolic act of full ratificatiofthe CRC toward individual public actions.
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To answer the question — how should public actewulibected to respond to the UN claim
that education is a fundamental human right to twvlit children are entitled? — this
dissertation has argued that it is essential togeize that basic primary education is a
fundamental right which is of equal significancehe traditionally accepted rights to
security and political freedom. This is so, becaerhgcation is necessary for both individual
initiative and social effectiveness. Further tsthihave argued that to realize this right to
education for all in a meaningful and manageablg, waequires a Rawlsian model for
institutional reform which motivates us to refleqgton the design of social institutions and
upon the capabilities individuals have to contribtat those social institutions. Finally, by
applying this model more directly to the institutad reform dedicated to education in
particular, | have articulated a more robust Raavisiotion of the role education should play
in the establishment of a just societydin an individual’s pursuit of a good life. To
conclude, by integrating the concept of human sgtith the concept of human capabilities
in this way, | have also reflected Katarina Tomakés challenge for the 2'century to
establish a new human rights perspective from detsf the bowels of international law and
governance — a perspective which takes educatibe tovital human rights object which is
as significant to an individual as food or freeddmmt which is also significant to society as
an indispensable means of realizing sustainableldpment, prosperity and permanence. It
is not enough simply to defend the child’s rightitwess education, one must defend the
child’s right to an education which is focused ba heed to develop the child’s own

autonomy and potential for independence and indadidction both within the immediate
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society to which the child belongs, and within ghebal society in which the child will

interact.
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Appendix A

International Documents Most Relevant to the HumarRight to Education
(in whole or in part)

Geneva Declaration of the Rights of the Child (1924

By the Present Declaration of the Rights of thdd;liommonly known as the ‘Declaration of
Geneva,” men and women of all nations, recognittira mankind owes to the Child the best that it
has to give, declare and accept it as their dutly ieyond and above all considerations of race,
nationality or creed:

1. The child must be given the means requisite fandtsnal development, both materially and
spiritually;

2. The child that is hungry must be fed; the child ikasick must be nursed; the child that is
backward must be helped; the delinquent child rhaseclaimed; and the orphan and the
waif must be sheltered and succored;

3. The child must be the first to receive relief iméis of distress;

4. The child must be put in a position to earn a Ih@bd, and must be protected against every
form of exploitation;

5. The child must be brought up in the consciousrteasits talents must be devoted to the
service of fellow men.

Constitution of the United Nations Educational, Sa@ntific, and Cultural Organization (1945)
The Governments of the States Parties to this @otigh on behalf of their peoples declare:

That since wars begin in the minds of men, it ihimminds of men that the defenses of
peace must be constructed;

That ignorance of each other’'s ways and lives leas la common cause, throughout the
history of mankind, of that suspicion and misttstween the peoples of the world through
which their differences have all to often broketoiwar;

That the great and terrible war which has now endeslia war made possible by the denial
of the democratic principles of the dignity, eqtyadind mutual respect of men, and by the
propagation, in their place through ignorance amguglice, of the doctrine of the inequality
of men and races;

That the wide diffusion of culture, and the edumatf humanity for justice and liberty and
peace are indispensable to the dignity of man andtitute a sacred duty which all the
nations must fulfil in a spirit of mutual assistarand concern;
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That a peace based exclusively upon the politiedleeconomic arrangements of governments
would not be a peace which could secure the unarspasting and sincere support of the
peoples of the world, and that the peace mustfibrerbe founded, if it is not to fail, upon the
intellectual and moral solidarity of mankind.

For these reasons, the States Parties to this i@iast, believing in full and equal
opportunities for education for all, in the unreted pursuit of objective truth, and in the free
exchange of ideas and knowledge, are agreed aadneéd to develop and to increase the
means of communication between their peoples aethfdoy these means for the purposes
of mutual understanding and a truer and more pekfemvledge of each other’s lives;

In consequence whereof they do hereby create tited/Nations Educational, Scientific and
Cultural Organization for the purpose of advancthgough the educational and scientific
and cultural relations of the peoples of the watthe, objectives of international peace and of
the common welfare of mankind for which the Unitdations Organization was established
and which its charter proclaims.

Article 1 — Purposes and Functions

1. The purpose of the Organization is to contributpagace and security by promoting
collaboration among the nations through educatioignce and culture in order to further
universal respect for justice, for the rule of lamd for the human rights and fundamental
freedoms which are affirmed for the peoples ofwtleeld, without distinction of race, sex,
language or religion, by the Charter of the Unitdions.

2. To realize this purpose the Organization will:

a. Collaborate in the work of advancing the mutualwlemige and understanding of
peoples, through all means of mass communicatidrt@athat end recommend such
international agreements as may be necessary taopedhe free flow of ideas by word
and image;

b. Give fresh impulse to popular education and toagbief culture;

By collaborating with Members, at their requestthia development of educational
activities;

By instituting collaboration among the nations ttvance the ideal of equality of
educational opportunity with out regard to race, @eany distinctions, economic and
social;

By suggesting educational methods best suitedejpgpe the children of the world for
the responsibilities of freedom;

c. Maintain, increase and diffuse knowledge;

By assuring the conservation and protection ofabdd’s inheritance of books, works of
art and monuments of history and science, and rnewording to the nations concerned
the necessary international conventions;

By encouraging co-operation among the nationslibrahches of intellectual activity,
including the international exchange of persons/adh the fields of education, science
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and culture and the exchange of publications, ¢bjefcartistic and scientific interest and
other materials of information;

By initiating methods of international co-operaticaiculated to give the people of all
countries access to the printed and published rakt@roduced by any of them.

3. With a view to preserving the independence, intggmd fruitful diversity of the cultures
and educational systems of the States membersdDthanization, the Organization is
prohibited from intervening in matters which areergtially within their domestic
jurisdiction.

Universal Declaration of Human Rights (1948)
Article 25

1. Everyone has the right to a standard of living adée|for the health and well-being of
himself and of his family, including food, clothinigousing and medical care and necessary
social services, and the right to security in thene of unemployment, sickness, disability,
widowhood, old age or other lack of livelihood incamstances beyond his control.

2. Motherhood and childhood are entitled to speciet @ad assistance. All children, whether
born in or out of wedlock, shall enjoy the samealgarotection.

Article 26

1. Everyone has the right to education. Education slealree, at least in the elementary and
fundamental stages. Elementary education shalbbpualsory. Technical and professional
education shall be made generally available anldgnigducation shall be equally accessible
to all on the basis of merit

2. Education shall be directed to the full developnwithe human personality and to the
strengthening of respect for human rights and foretaal freedoms. It shall promote
understanding, tolerance and friendship amongadibns, racial or religious groups, and
shall further the activities of the United Natidos the maintenance of peace.

3. Parents have a prior right to choose the kind atation that shall be given to their children.

Resolution 421 of the General Assembly of the UN4%0)
Fifth Session — Section E

Whereaghe Covenant should be drawn up in the spiritlzamkd on the principles of the
Universal Declaration of Human Rights,

Whereaghe Universal Declaration regards man as a peaosefom civic and political
freedoms as well as economic, social and cultights indubitably belong,

Whereaghe enjoyment of civic and political freedoms afi¢économic, social and cultural
rights are interconnected and interdependent,

Whereaswhen deprived of economic, social and culturgtts, man does not represent the
human person whom the Universal Declaration regasdbe ideal of the free man,
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Avrticle 7

1. Decidesto include in the Covenant on Human Rights econpstcial and cultural rights and
an explicit recognition of equality of men and wame related rights as set forth in the
Charter of the United Nations;

2. Calls uponthe Economic and Social Council to request the @@sion on Human Rights, in
accordance with the spirit of the Universal Dedlara to include in the draft Covenant a
clear expression of economic, social and cultughits in a manner which relates them to the
civic and political freedoms proclaimed by the d@bvenant;

3. Calls uponthe Economic and Social Council to request the @@sion on Human Rights to
take such steps as are necessary to obtain theecatimn of other organs of the United
Nations and of the specialized agencies in theideration of such rights;

4. Requestshe Economic and Social Council to consider,satvitelfth session, the methods by
which the specialized agencies might co-operatie thit Commission on Human Rights with
regard to economic, social and cultural rights;

Declaration of the Rights of the Child (1959)

Principle 3
The child shall be entitled from his birth to a raend a nationality.

Principle 7

1. The child is entitled to receive education, whibalsbe free and compulsory, at least in the
elementary stages. He shall be given an educatiichwvill promote his general culture and
enable him, on a basis of equal opportunity, tetigyhis abilities, his individual judgement,
and his sense of moral social responsibility, @andegcome a useful member of society.

2. The best interests of the child shall be the ggjgirinciple of those responsible for his
education and guidance; that responsibility liethanfirst place with his parents.

3. The child shall have full opportunity for play aretreation, which should be directed to the
same purposes as education; society and the rauhorities shall endeavour to promote the
enjoyment of this rights.

Convention against Discrimination in Education (196)

Article 1

1. For the purpose of this Convention, the term “dimsgration” includes any distinction,
exclusion, limitation or preference which, beingéd on race, colour, sex, language,
religion, political or other opinion, national asd@al origin, economic condition or birth, has
the purpose or effect of nullifying or impairingueity of treatment in education and in
particular:

a. Of depriving any person or group of persons of sgte educaiotn of any type or at any
level;
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2.

b. Of limiting any person or group of persons to ediocaof an inferior standard,;

c. Subject to the provisions of Article 2 of this Cemtion, or establishing or maintaining
separate educational systems or institutions fosges or groups of persons; or

d. Ofinflicting on any person or group of personsditinns which are incompatible with
the dignity of man.

For the purposes of this Convention, the term “atlan” refers to all types and levels of
education, and includes access to education, éinelatd and quality of education, and the
conditions under which it is given.

Article 2

1.

When permitted in a State, the following situatishall not be deemed to constitute
discrimination, within the meaning of Article 1 thfis Convention:

a. The establishment or maintenance of separate eédonabsystems or institutions for
pupils of the two sexes, if these systems or ustihs offer equivalent access to
education, provide a teaching staff with qualifioas of the same standard as well as
school premises and equipment of the same quatity afford the opportunity to take the
same or equivalent courses of study;

b. The establishment or maintenance, for religiounguistic reasons, of separate
educational systems or institutions offering ancation which is in keeping with the
wishes of the pupil’'s parents or legal guardiahgairticipation in such systems or
attendance at such institutions is optional akddéfeducation provided conforms to such
standards as may be laid down or approved by thgetent authorities, in particular for
education of the same level,

c. The establishment or maintenance of private eduraltinstitutions, if the object of the
institutions is not to secure the exclusion of grmyup but to provide educational
facilities in addition to those provided by the palauthorities, if the institutions are
conducted in accordance with that object, andafdtiucation provided conforms with
such standards as may be laid down or approveldebgampetent authorities, in
particular for education of the same level.

European Social Charter (1961)

Article 7 — The right of children and young persongo protection

With a view to ensuring the effective exercisehd tight of children and young persons to
protection, the Contracting Parties undertake:

1.

to provide that the minimum age of admission to leyment shall be 15 years, subject to
exceptions for children employed in prescribedtligbrk without harm to their health,
morals, or education;

to provide that a higher minimum age of admissmernployment shall be fixed with respect
to prescribed occupations regarded as dangerawthealthy;

to provide that persons who are still subject tmpolsory education shall not be employed in
such work as would deprive them of the full benefitheir education;
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10.

to provide that the working hours of persons urideyears of age shall be limited in
accordance with the needs of their developmenipanitcularly with their need for
vocational training;

to recognize the right of young workers and apjcentto a fair wage or other appropriated
allowances;

to provide that the time spent by young person@aational training during the normal
working hours with the consent of the employer Idbaltreated as forming part of the
working day;

to provide that employed persons of under 18 yebage shall be entitled to not less than
three weeks’ annual holiday with pay;

to provide that persons under 18 years of age shalbe employed in night work with the
exception of certain occupations provided for btjamal laws or regulations;

to provide that persons under 18 years of age gmg@lim occupations prescribed by national
laws or regulations shall by subject to regular ivedctontrol;

to ensure special protection against physical anihhalangers to which children and young
persons are exposed, and particularly against tiessdting directly or indirectly from their
work.

Article 10 — The right to vocational training

With a view to ensuring the effective exerciseh# tight to vocational training, the Contracting
Parties undertake:

1.

to provide or promote, as necessary, the techaitlocational training of all persons,
including the handicapped, in consultation with &yers’ and workers’ organisations, and
to grant facilities for access to higher technaad university education, based solely on
individual aptitude;

to provide or promote a system of apprenticeshipaher systematic arrangements for
training young boys and girls in their various eayphents;

to provide or promote, as necessary:
a. adequate and readily available training facilifiasadult workers;

b. special facilities for the re-training of adult wers needed as a result of technological
developments or new trends in employment;

to encourage the full utilisation of the facilitiprovided by appropriate measures such as:
a. reducing or abolishing any fees or charges;
b. granting financial assistance in appropriate cases;

c. including in the normal working hours time spentsupplementary training taken by the
worker, at the request of his employer, during eyplent;

d. ensuring, through adequate supervision, in cortsuttavith the employers’ and worker’s
organisations, the efficiency of apprenticeship ater training arrangements for young
workers, and the adequate protection of young wergenerally.
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International Covenant on Economic, Social and Culiral Rights (1966)

Article 1
1. All peoples have the right of self-determinatiory. Brtue of that right they freely determine

their political status and freely pursue their emoit, social and cultural development.

All peoples may, for their own ends, freely dispo§éheir natural wealth and resources
without prejudice to any obligations arising outimtErnational economic co-operation, based
upon the principle of mutual benefit, and interoaél law. In no case may a people be
deprived of its own means of subsistence.

The States Parties to the present Covenant, imgutibse having responsibility for the
administration of Non-Self-Governing and Trust Tteries, shall promote the realization of
the right of self-determination, and shall respbat right, in conformity with the provisions
of the Charter of the United Nations.

Article 10

The States Parties to the present Covenant re@trar

1.

The widest possible protection and assistance gdhmihccorded to the family, which is the
natural and fundamental group unit of society,ipalarly for its establishment and while it is
responsible for the care and education of deperatsidiren. Marriage must be entered into
with the free consent of the intending spouses.

Special protection should be accorded to mothetiggla reasonable period before and after
childbirth. During such period working mothers shiblobe accorded paid leave or leave with
adequate social security benefits.

Special measures of protection and assistancedsbheubken on behalf of all children and
young persons without any discrimination for reasehparentage or other conditions.
Children and young persons should be protected &oomomic and social exploitation. Their
employment in work harmful to their morals or heaidt dangerous to life or likely to hamper
their normal development should be punishable Wy $tates should also set age limits
below which the paid employment of child labourdlddoe prohibited and punishable by
law.

Article 13

1.

The States Parties to the present Covenant re@trezight of everyone to education. They
agree that education shall be directed to thedfelelopment of the human personality and
the sense of its dignity, and shall strengtherré¢lspect for human rights and fundamental
freedoms. They further agree that education shable all persons to participate effectively
in a free society, promote understanding, toleramzkfriendship among all nations and all
racial, ethnic or religious groups, and further dlgévities of the United Nations for the
maintenance of peace.

The States Parties to the present Covenant re@trar, with a view to achieving the full
realization of this right:

a. Primary education shall be compulsory and avail&iele to all;
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b. Secondary education in its different forms, inchagtechnical and vocational secondary
education, shall be made generally available andssible to all by every appropriate
means, and in particular by the progressive intttida of free education;

c. Higher education shall be made equally accessidd ton the basis of capacity, by
every appropriate means, and in particular by tbgnessive introduction of free
education;

d. Fundamental education shall be encouraged or ifieshas far as possible for those
persons who have not received or completed theanpaiiod of their primary education;

e. The development of a system of schools at all teskall be actively pursued, an
adequate fellowship system shall be establishatiffmaterial conditions of teaching
staff shall be continuously improved.

The States Parties to the Present Covenant unddddiave respect for the liberty of parents
and, when applicable, legal guardians to choosthéir children schools, other than those
established by the public authorities, which comféo such minimum educational standards
as may be laid down or approved by the State aedgare the religious and moral education
of their children in conformity with their own coiations.

No part of this Article shall be construed so amterfere with the liberty of individuals and
bodies to establish and direct educational ingtitist subject always to the observance of the
principles set forth in paragraph | of this Artielad to the requirement that the education
given in such institutions shall conform to suchimium standards as may be laid down by
the State.

Article 14

1.

Part Il

Each State Party to the present Covenant whidcheatme of becoming a Party, has not been
able to secure in its metropolitan territory orestterritories under its jurisdiction compulsory
primary education, free of charge, undertakes,iwitlio years, to work out and adopt a
detailed plan of action for the progressive implataton, within a reasonable number of
years, to be fixed in the plan, of the principlecompulsory education free of charge for all.

United Nations Declaration Regarding Social Progresand Development (1969)

Social progress and development shall aim at théramus raising of the material and spiritual
standards of living of all members of society, wigspect for and in compliance with human rights
and fundamental freedoms, through the attainmetiteofollowing main goals:

Article 10

a. The eradication of illiteracy and the assurancehefright to universal access to culture,
to free compulsory education at the elementaryl lewd to free education at all levels;
the raising of the general level of life-long edtima;

Article 11

Social progress and development shall aim equatlyeaprogressive attainment of the following
main goals:
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The education of youth in, and promotion among tloénthe ideals of justice and peace,
mutual respect and understanding among peopleprtimeotion of full participation of youth
in the process of national development;

African Charter on Human and People’s Rights (1981)
Article 17
1. Every individual shall have the right to education
2. Every individual may freely, take part in the cudtllife of his community

3. The promotion and protection of morals and trad#iosalues recognized by the community
shall be the duty of the state.

Article 25

States parties to the present Charter shall havduty to promote and ensure through teaching,
education and publication, the respect of the sigimid freedoms contained in the present Charter and
to see to it that these freedoms and rights asaseatbrresponding obligations and duties are
understood.

Convention on the Rights of the Child (1989)
Article 28

1. States Parties recognize the right of the chilediacation, and with a view to achieving this
right progressively and on the basis of equal dpity, they shall, in particular:

Make primary education compulsory and available freall;

Encourage the development of different forms obsdary education, including general and
vocational education, make them available and aduedo every child, and take appropriate
measures such as the introduction of free educatidroffering financial assistance in case
of need;

Make higher education accessible to all on theshafstapacity by every appropriate means;

Made educational and vocational information andignce available and accessible to all
children;

Take measures to encourage regular attendanckaais@and the reduction of drop-out rates.

2. States Parties shall take all appropriate measorm@ssure that school discipline is
administered in a manner consistent with the chitdiman dignity and in conformity with
the present Convention.

3. State Parties shall promote and encourage intenmatcooperation in matters relating to
education, in particular with a view to contribgito the elimination of ignorance and
illiteracy throughout the world and facilitatinga@ess to scientific and technical knowledge
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Article 29

and modern teaching methods. In this regard, pgati@ccount shall be taken of the needs of
developing countries.

1. States Parties agree that the education of the shdll be directed to:

a.

e.

The development of the child’s personality, taleartd mental and physical abilities to
their fullest potential;

The development of respect for human rights anddorental freedoms, and for the
principles enshrined in the Charter of the Unitedidhs;

The development of respect for the child’s pardnitspr her own cultural identity,
language and values, for the national values ofthmmtry in which the child in living,
the country from which he or she may originate, famativilizations different from his
or her own;

The preparation of the child for responsible Iieifree society, in the spirit of
understanding, peace, tolerance, equality of sexesfriendship among all peoples,
ethnic, national and religious groups and persémsdigenous origin;

The development of respect for the natural enviremim

2. No part of the present Article or Article 28 shadl construed so as to interfere with the
liberty of individuals and bodies to establish aliré:ct educational institutions, subject
always to the observance of the principle set forgmaragraph 1 of the present Article and to
the requirements that the education given in sosfitiitions shall conform to such minimum
standards as may be laid down by the state.

European Social Charter Revised (1996)

Article 17 — The right of children and young persos to social, legal and economic protection

With a view to ensuring the effective exercisehd tight of children and young persons to grow up
in an environment which encourages the full develept of their personality and of their physical
and mental capacities, the Parties undertake radthextly or in co-operation with public and priea
organisations, to take all appropriate and necgssaasures designed:

1.

2.

to ensure that children and young persons, taléoguat of the rights and duties of their
parents,

a. have the care, the assistance, the education anththing they need, in particular by

providing for the establishment or maintenancensfiiutions and services sufficient
and adequate for this purpose;

b. to protect children and young persons against geglie, violence or exploitation;

c. to provide protection and special aid from theestat children and young persons

temporarily or definitively deprived of their famié support;

to provide to children and young persons a fremary and secondary education as well as to
encourage regular attendance at schools.
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