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Abstract

Qumulative effects and impacts associated with-nemewable resource development are issues
of sustainability, with potentially significant implicationer broad geographic and temporal
scalesIn Canada, Indigenous authoritesd peoples haveonsistetly raisedconcern with
adversecumulative effectswhich continue to impac¢heir homelands and communitieSespite
these circumstances, approaches to addressing cumulative effects continue to struggle with
implementing a sustainability agenda d@hd cumulative effectditerature has paid little

attention to the specificequirements of addressing cumulative effects in the context-of co
governance, or shared decistoraking involving Indigenous and Aoidigenous authoritiesn

light ofthese gaps in wferstanding and practice, this reseamtiolved a case study of the

nexus of cumulative effects and-governance in the Yukon, northern Canada, including

detailed workin partnership with Tr'ondék Hwéch'in, a First NatiotihéYukon

This research aingdeto answer the following question: Hoan decisiormaking structures and
processes best be designed and used to address the overall cumulative effects of past, existing,
and anticipated activities in the context of concern for sustainability and shatieatities

involving Indigenous and ndndigenous decisiemaker® | focussedn thegovernance system
established in part through theodern treaty context in the Yukdonpkingmost closelyat non-
renewable resource development in Tr'ondék Hwéch'inticadhl territory.l used an integrative
literature review and synthesis to establish a consolidated framexariteria for the

development and application of sustainabibgsed approaches to addressing cumulative

effects in a cgovernance contexivhich was grounded in cumulative effects assessment and
management, cgovernance and natural resource management, and sustainability assessment
literatures. | drew on sensitructured interviews, document analysis, guadgiticipative

engagemento specify and apply this framework to the case context, as well as identify barriers

and opportunities.

The findings from this research highligie centrality of evaluating the design and
implementation of approaches tmmulative effectand associ&d governance structures
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through an approach informed by-governance and sustainability literaturése consolidated
framework established, specified, and applied ltemonstratedthat thiscombined lens can
inform criteria to guide evaluation, undeasidings of the contexts in which cumulative effects
approaches are embedded, atiek analysis of current approaches to cumulative effeads.
governance literatur@entifieskey blind spots and underlying assumptions that may otherwise
go unnoticed, new ays of understanding lorgstablished criteria, and possibilities for
navigating persistent challenges witkiie cumulative effectBterature. Sustainability criteria
similarlyrecognize and addrestiortcomings oflominant approaches that often fail

emphasize mutually reinforcing contributions to lasting wellbéihgse criterigan inform how

cumulative effectditerature understands and operationalizes the conad®ustainability

The findings from this research also dittention to the importace ofthe governance
structures associatedith approaches to addressing cumulative effetitey highlighthe need
to interrogate thewaysthat relationshifs between peoples and the world around theane
understood and infornsystems of governangcas vell as how theynay be implicitly invoked
through thedesign and implementatioof approaches to cumulative effects. These findings
apply to both theory and practice. The case study explored here provided preliminary insights
into a specific type of goveasince arrangement, which centres primarilygmvernance bodies
with appointed, ndependentmembership and limited delegated authori#g, well aslecision
making determined in part Igpecific CrowandFirst Natiorland designationss laid out

within amodern treaty These preliminary insights showed the strengttsioh governance
arrangementsn meeting some criterjauch aghe recognition ospecifickirst Nation
authorities and rights explicitly laid out in tnedern treaty. They also showed potential
limitations including limitationg theirability to create space f@more fulsome understanding
that encompasses dimensiookindigenous governaethat existwithin and outside of a

modern treaty and may challenge dominagstems of governance.

Further implications for practice were raised by this research. Given the broad range of potential
cumulative effects and associated impagés well asnteractionsamongimpactsg that are of

concern in regions such as the Yukefiance on singlprocesses such as regional land use
%



planning as the sole avenue through which cumulative effects will be addressedses Tihis
work highlighted the podsiities that may exist for wellhtegrated and authoritative interim
approachesin particular thos¢hat adopt a broader understandingtbie possibilities foco-
governance arrangements. It also highlighted the need for attention to areas wherenshifts i
practice can contribute to multiple, mutually reinforcstgps towards sustainability objectives
across multiple approaches to cumulative effects, acknowledgingffoais to meetcriteria

within one area can contribute to building or underminingaiieness in other areas.

Numerous casspecific areas of success, challenges, and opportunities were identified through
this research. The broad implications of these findings highlighted some of the irtleessons
within modern treaties in the Yukatensions that predated the signing of theeatiesand are

tied to core components of the dominant governance systiwssibilitiegor navigating these
tensionsthrough the processes and structures for addressing cumulative efastsf
understandiigs of lkey principles laid out within these agreemeats allowed to evolyen
particularconcerning theoncepts of sustainable development, wellbeing, and way of life
understandings of these concepts are allowed to evolmepdndigenous authorities further
undertakethe work required to develop capacities forgovernance, and more ambitious
interpretations and applications of sustainability are pursued, then their connections to broader
understandings dfiow best to pusuesustainability anéngage witHndigenoussystems of

governanceamay bestrengthened
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Chapter 1: Introduction

The health of a system as a whole and our responsibility to m#matgareserves

GKS OFLI OAGe FT2NJ LIS2LX S G2 dzasS GKS fFyR® |
responsibility to manage the land whilst picking and choosing which parts to

manage From an ecological point of view, if a wetland is irreparably affected by

development activities, our people have failed in their responsibility to look after

the land.It is very distressing to our people, a people who have respected the

land for thousands of years, to know that within our Traditional Territory we are

unable to tike holistic care of land, water and natuesourceX [ 221 Ay 3 F F3G SNJ
our land is our sovereignty and use of land is key to our right to rely on land in the

future.

-¢ ND2 Yy R$ | Sdcigegsoddie ValuE of Indian River Wetlands

1.1 Introduction

Thecommentabovewasd dzo YA G G0 SR 0 @& d¢MNJGav¢rientrepregehtiddit® A v
First Natiorcitizensin the Yukon, northern Canadm, the Yukon Water Board, a regulatory body
that makes water licasing decisions in the territoryrhestatementhighlights the culmination of
several issueg:irst, it raises concern about the relationship between development activities and
the ability of¢t N2 2 y R § | pebple 0 Odrfoutytheir responsibilities to the land. Second, it
addresses a tension between management of the traditional territory as a whole versus pieces of
that territory. Third, it identifies the need to consider future generations and theityatailrely

on the land A fourth, unwritten, part of this statement is that it was submitted toimstitution

(the Water Boardyvhosefunction andauthority istied in partin the Umbrella Final Agreement
(UFA)This agreement, to whichir'ondék Hwéch'imand numerous other governments with
authority in the Yukon are signatories, set the stage for modern treaties in the Yukon and is a

foundational part of the relationship between the Crown and signatory Yukon First Nations

The nexus of these issuaksthree concerng nonrenewableresource developmerdn

Indigenoushomelandscomplex sustainability problenspanningoroad geographic and

1 See Appendix A for key points on terminology used throughout this dissertation.
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temporal scalesrepresented by issues of cumulative effeatsjco-governeddecisionmaking

structures angrocesses grounded innaodern treaty This nexussthe focus of this

dissertation. | address a suiteinferconnectedssues that are not unique Canadar

internationally Specifically,ask how candecisionmaking structures and procesdssstbe

designed and used tddresghe overalicumulative effect®f past, existingand anticipated

activitiesin the context otoncern for sustainability argharedauthoritiesinvolvingindigenous

and nonindigenouslecisionmaker® | explore this questiorhtough a case study gbvernance

related to the cumulative effects of n@anewable resource extraction in the modern treaty

O2y GSEG 2F GKS ,[dzl2y> 6AGK | &LISOA Frhi€case2 Odza 2

study wasconducted in partnersp with Tr'ondék Hwéch'in

The purpose of this chapter isitdroducethe researcragenda includingts problem context
and rationaleguestions and objectives, scope, and methodology. | also introduce the three
areas of interest relevant to thesearchg cumulative effects, sustainability, andgovernance
involving Indigenous and néndigenous authoritieg and highlight their intersections. Finally, |

provide an outline of the dissertation.

1.2 Research context and problem rationale

Cumulatie effects CEY B FSNI (12 al0KS adySNHAAGAOT AYGSNI O
multiple landuse practices or development projects that aggregate over time and space, and

GKFG NBadzZ G Ay aAx3ayAFAOLIyYy G O2 (Wehisind2836,p8) T2 NI LI
Others would add outcomes of natural processes, in particular thoséeeated by climate

change, to this definitiorThe need to address @Hinderscored bthe significance aheir

impacson the long and shortterm wellbeing of sociacological system@erkes et al., 2003a;

Clogg et al., 2017y he positive and adversapactsassociated witlCE are broad; they

encompass biophysical effects, including KS Ay dFy3AoftS FyR FoadaNt O
world such as biiversity and ecosystem headtlds well akluman health and wellbeing, so€io

economic needs and aspirations, and cultural sustainaldditynson, 2016, p. 2Ihese

concerns are particularly relevant in the context of-nemewable resource exploitation, a

2



sector where adverse impacts cexceed positive ones amatend far beyond thémited active

life of a projec(Atlin & Gibson, 2017)

Thereistherefore abroadrange ofimpactsc to people, the land, and the relationshlpetween
the two ¢ that interactin complex ways and over long periods of tassociated with CEEare
consequenthkeyconsiderationgo address in the context afseeking austainable future.
Processes for addressing and managing Ciequéed to address #complexty and
significance of impactandalso may be required to work across multiple jurisdictions and legal
systems when broad geographic regions are involvedeTlpr@cessesiay be required to
consider the pace and scatw intensity,of devebpment, especiallyf multiple undertakings in a
region are involvedesign and implementation of appropriggecesses may also require
answers to questions about what kind of futures are desired in a régidnvhat possible
futuresare to be avoideddnd what tradeoffs are necessary or acceptable in pursuit of
desirablefutures. These are fundamentally questions of governance. Indeed, many global
sustainability issues faced today are seen as issues of goveftbange et al., 2013As a result,
experiences and literaturelated to establishindecisioamaking structures that fect a
sustainability purpose andentifyingcriteria for contributing to lasting welleingmay be
relevant to addressing key challenges withiffCB. Gibson et al., 200Bhus farcurrent
practice within CE assessment and management largely fails to refleetmugose and
criteria(Noble, 2009)

Caogovernance, or shared decistoraking involving Indigenous and Alowligenous authorities,
adds another layer of complexity to the assesst, mitigationor enhancementand

management of CE. For example, such authorities may have different laws governing how
decisions are madejfferentunderstandings of relevant timeframes and geographic
boundaries, andifferentworldviews that frame he impacts of CE are understood. When these
authorities are required to work together to address CE in the context of shared decision
making, such differences can become especially apparent. To date, experiences with shared
decisionmakinginvohing Indigerous and nofindigenous authoritiesn Canada and

internationally related to natural resource managemdrave demonstrated consistent
3



challenges in navigating such differences, an outcome that eituses or is causéy (or both)
the continued privileigpg of dominant governance frameworks, ways of knowing, and legal
systemgDodson, 2014; Parsons & Fisher, 2020; Simms et al., 2016; Te Aho\20&0)
important work has been done in attempting to create new paths forward, cumulative effects

impacting Indigenous peoplesdatands continu¢Clogg et al., 2017)

CE literature has largely ignored the specific requirements of addressing CEhvaitath

governance arrangementscluding consideration of what this looks like in the context of

modern treatiesModern treaties have been acknowledged as haoth achievementby

Indigenous nations and as opportunities for the federal governmentésteblis relationships

with Indigenous nations that are not based on broken treaty promises, often presented in

contrast tohistoric treatiege.g.,Beckman v. Little Salmon/Carmacks First Na2i@t0, para.

12). However, the assumption that modern treaties have been implemented in such a way that

lives up to these expectations needs to be explored further. While the legal complexities of

modern treaties are distinct from other jurisdictidesy., thosgurisdictionsdzy RS NJ & y dzY 6 S NB
treaties, those without treatiesjhe broader lessons about how Indigenous authorities and the

State engage in egovernance are applicable to a range of contexts.

This dissertationeflects the desire to better uterstand these gaps theory and practice. It is
grounded in the assumption that concern $mstainabilityand the relationship neindigenous
authorities maintain with Indigenous peoples go hand in hand, and cumulative effects impact
both of those purpees. The YukoandTr'ondék Hwéch'itraditional territory specifically,

presents a useful opportunity for exploring the nexus of these issues. Cumulative effects are a
LINBaaAy3a AadadzS Ay GKS SNNAG2NE Sy da digoihg dzf NI &
concentrated pressure in certain regiongluding TH traditional territoryrhe decisiomaking
processes and structures for addressing these issues are embedded witlgoweotance
framework that, in part, stems from théFAand subseqgent agreements and legislation (e.g.,

the Tr'ondék Hwéch'in Final Agreemeiitese agreementalso establish a specific sustainability
purpose for these processes and structy@suncil for Yukon Indians, 1993, sec. 11.1.1.6,
12.1.1.4)



1.3 Research questions anbjectives

The combined challenges presented above establish the basis for the research agenda addressed
in this dissertationThe man research question, stated above, is as follb¥esv can decision

making structures and processes bmstiesigned and usedaddress the overall cumulative

effects of past, existing, and anticipated activities in the context of concern for sustyisuadbili

shared authoritiegwvolvingindigenous and nelmdigenousiecisioamaker® Subquestions

related to this overarching query include the following:

1) Whatunderstandinggan be drawn from literatures on-gmvernance and sustainability
that expand, clarify, or otherwise influence options for responditignitationswithin

cumulative effects literature and practice?

2) How can thesenderstanding®e integrated into a gemie frameworkof criteria for the
development and application of sustainabibsed approaches CEn a co

governance contegt

3) What are the implicationsf applying the above framework to approaches aimed at
addressing CE in the contextneddern treatesand norrenewable resource extraction

in the Yukonand TH traditional territory specific&lly

4) What in principle and practice atfge mainopportunities for and barriers to €o
governance approaches to cumulative effects and sustainable futuresYukba (and

perhaps elsewhere)?

Related to the above questions dinve intertwined objectives.These objectivespeak to what is
intended to be achieved in responding to the above questionbaatily align with the

chapters set out in this dissertation.

1) | aim to explorghe nexus ofhree bodies of literature sustainability, cgovernance
involving Indigenous and néndigenous authoritiesandCE assessment and
managemenc to identify asute of overlapping generic criteria thaill form the basis

of a sustainabilitpased CE framework that meets expectations fegyameernance. This

5



literature reviewwill focus primarily on the Canadian context, drawing on international

work where relevantand will encompass both academic and grey literafQieapter3]

2) | aim to clarify how the current egovernance context related to natural resource
management in the Yukand TH traditional territorjzas been constructed and identify

existing issueand processeselated to CE within that conteYChapterst and §

3) | will specify this framework to tlwase contexandanalyze the ways in which current
decisionmaking structures and processes relevant to addressing CE in theavidKbiA

traditional taritory meet and/or fail to meet the specified criterj[@haptes 6 and 7

4) Based on this analysis, | wilaluate option$o respond to identified deficiencies to

clarify changes requiregihere expectations are not being mgthapterg]

5) | will identify implications for theory, practice, and the case context. [Chapter 9]

1.4 Scope

The scope of this research is limited in several ways. The litextitdraws on are, as previously
mentioned,primarilyfocused orCanada. Accordingly, any examples from international literature
that are included are intended to reflect a similar context. This inherently narrows the scope of
the work.The agendalso focuses on egovernancenvolving Indigenousna nortindigenous
authorities rather than Indigenous governance. Indigenous governafieets a diversity of
experiences, traditions, and perspectives. As will be explored further in Gtatet4,

Indigenous governangs inherently tiedo co-goveinance, but the two remain distinct

concepts In focussing on egovernance, it is important to acknowledge that there is a tendency
to focus on shared decisignaking in such a way that downplays or overlooks the existence of
Indigenous governance existimgts own right, outside of a relationship with the CroWms
dissertationis limited in focussing ancase context wher@First Nationschoosing taengage in
shareddecisioamakingprocesseslongside the Crowmand thereforedoes not capture the

depth of perspectives on Indigenous governance that exist outside of conversatmusgthe

Crown.This choice in scope does not imply thagooernance, and in this case@overnance

6



OKNRdzZAK Y2RSNY GNBFGASas Aa GKS aoSaitée¢ NRdzi S
dissertation. Rather, it reflects direction provided by the research partner and the current

context inTH traditional territory

The scope of this workasolimited to focus on modern treaties in the Yukand on the TH

final and seljovernment agreements specificalBleven First Nations in the Yukon have signed

the UFAand three have not. The complexities of differentiating between signatory and non

signdory First Nations are beyond the scope of this dissertatiomever, it is important to note

GKFG ¢KATT S -T02KkeES NISANNERES O SR xayaASyfTH | NB dza SR G KNE
dissertation, this does not imply that nsignatory First Nations are neglfgoverning or self

determining. They ar&imilarly, this dissertation also does not address the contébsé

Indigenous authorities whose traditional territory span provincial/territorial boundaries, such as

the Inuvialuit Settlement Regién.

The scope of this research is narrowed further by focussing on one region and one First Nation.
Though methods to engage and validate themes with a ternitolg audience were included,
this was not the focal point of data collection. Consequently, thésrels does not capture the

broad range of experiences and perspectives that are apparent within the Yukon.

1.5 Methodology

This research is guided by a constructivist paradigm, with influences fromgsastism and
critical theory (Creswell, 2013; Guba & Lincoln, 1984 section 2.2)t takes a grounded

theory approacl{Charmaz, 200&)nd identifies a case study area, which broadly encompasses
govenance related to nomenewable resource extraction in TH traditional territ@age sections
2.3 and 2.4) | use four methods, including an integrative literature review, -sémctured
interviews, document analysis, apdrticipative engagemerisee setion 2.6for details) Data

analysis was an iterative process that intertwined with data collection. It centred on thematic

2 For this reason, | frequently refer to First Nations in the Yukon, rather than First Nations and Inuvialuit or
Indigenous nations.
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coding that drew on both prestablished theoretical concepts as well as emergiaats(see
section 2.7) The research context shaped all the above eésp#f methodology and informed
key guiding principles, including relationships, reciprocity, legacies, respect, and refteavity

section 2.8)Chapter 2 elaborates further on methodology.

1.6 Context: Understanding the nexus ahwlative effects, sustaability, and ce

governance

The following section outlines key concepts and issues relevant to cumulative effects,
sustainability, and egovernance, focussing on the ways in which they come together and

diverge.
1.6.1 Cumulative effects assessment and managem

While there is no universally agreedon definition of CE, and further conceptual analysig

be warranted(Duinker et al., @13), a useful starting point for understanding CE is that they are

not simply additived(g., individual adverse effects summingtocauseS I 6 K o6& | K2 dza
Odziaé¢ vd wlkiGKSNE STFFSOGa YIFe GAYyGSNI OlGuc NI NB & dz
oftimef I 3a& 2 NJ { K NB(3oKnadn,R016J. 23)8ilg’ curSulative effcts refer to

changes to sociecological systems, cumulative impacts are the consequences of such changes,
which can be positive or negatig@d@hnson, 2016)n the context of natural resource

development, cumulative effects known as nibblingdgsgrowthinducing effects, crowding

effects and legacy effectare often causes of cumulative impacts ($ablel). However, these

definitions and examplewe demonstrative of the focus within much of the cumulative effects

literature, which typically ignores positive cumulative impacts (e.g., changésridscape that

are additiveresulting in the creation of habitat that supports specific wildlife populations) and
socieeconomic effects (e.g., when multiple projects in a specific area occur over a short period

of time and result in population growthat impacts the provision of services, such as housing or

health care).



Tablel - Examples of cumulative effects within natural resource develogdaodmison, 2016)

Type of CE Definition Example
Nibbling loss | RRAGA @GS f2aa & NSB a d Clearing of land for roads or othe
increase in the footprint of human infrastructure

RS @St 2 (Ibhssyghi2016, p. 27)

Growthinducing |6 b S¢é RS @St 2LIYSyd OIF| Majorroad that provides access
effects infrastructure that supports other new areas that facilitate industria
development that may greatly exceed the | activities

Odzydzt  GA DS AYLI OlGa
(Johnson, 2016, p. 27)

Crowdingeffect |/ | dZA SR 06& G Yl y& LINE| Sedimentin a stream accumulate
smallare® @SNJ | a K2 NI G 4 toa point where it is no longer
level at which an environment is resilient t¢ suitable for a fish population

development activities is surpassed in-too
short a period of timéJohnson, 2016, p. 28

Legacy effects |6 9 FFSOG A OF dza SR 0 & | Hydroelectric dams previously
or even amplifypver time and often act caused flooding that led to loss o
cumulatively with the effects of current, an| access to traditional lands, made
¥ dzii dZNB T R S @S {HadkeYt 8tyalij| worse by current impacts of
2018, p. 422) climate change

Arange ofprocessesapproachesstructures, and methods availableo address CHypically,
dominant approachemcludeprojectlevelenvironmental and socieconomic impact

assessments, regional and/or strategic environmental assessments (RSEA), regional land use
planningor broadly scoped sectoral planning, and cumulative effects management frameworks.

Each of theses described in greater detail in Chap8r

The need to study and consider CE in decisiaking has been recogniziamallyat the

federal level since th€anadian Environmental Assessment Act (CGEABY2 (put into effect in

1995). Despite over two decades of recognition, its implementation has been lacking. Duinker

and Greig are succinct in their analysis of CE assessment practice in Canada, siating th& S
promise and the practice of CEA are so far apart that continuing the kinds and qualities of CEA
OdzNNBy Gt & dzy RSNIF 1Sy Ay [ | y(Diiker & GreiR200y 3 Y 2 NB

153) At the centre of this critique is the fact that projdetel assessment continues to be the
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primary process through which CE are considéredriman & Noble, 2008Jespite the fact
that it is poorly positioned to capture the interactive, matialar nature of C@uinker & Greig,
2006) Moreover, the proponents that are ofteesponsible formpact assessmeiatt this level
typically lack the time, incentive, capacity, and authority to effectively addrésgliG &
Gibson 2017) While there is a place for CE at the project I@darriman & Noble, 2008; C.
Joseph et al., 201,there is overwhelmingonsensus on the need to advance strategic

mechanisms that can deal with CE more effectively

Despite the need to address CE at the strategic level, current practice demonstrates limitations
in meeting this need~or example, hile the newCanadian federdinpact Assessment Act of

2019 does provide for regional and strategic assessments, it doezplicitly requireadoption

of the sustainabilitypasedagenda established in the law for project assessn@it&ibson et

al., 2020) The failure to adopt a sustainabilggproach is similarly noticeable in the fact that

when CE are considered in decisinaking typicallyonly biophysical impactare includedAtlin

& Gbhson, 2017)Yet, biophysical impacts do not adequately capture what it means for mining
activities to diminish the use of Indigenous homelands and affect quality of life in communities,
both of which are critical aspects of maintaining cultural iteatnd lasting wellbein@Ehrlich &

Sian, 2004)

In many cases, practib@salsoconfused actual assessments with studiesGibson et al.,

2020) While assessments are typically tied to regulatory licensing and permitting of policy
making,studies alonedo not usually result in specific guidance for a decision. Though a CE study
may provide information that is useful for decisimoaking purposes (e.g., for identifying and
evaluating the significance of potential cumulative eflestudies genetly do not provide
authoritative direction for assessors or decision makéhis is not an inherent limitation but

becomes problematic wharegionalstudies are relied upon in place of assessments.

Further limitations within regional/strategic approach@€E are reflected in the fact that a

number of Indigenous nations have raised concerns over processes such as regional land use

10



planning or strategitevel impact assessmepotentially resulting in a loss of power or control in
their relationship with the federal government, amounting to a loss ctisédfmination(Fidler

& Noble, 2013; Pike, 2014iven trends towardscreasing provincial authoritiés make

decisions previously held solely by the federal governig@eymour, 2013hese concerns are

not unfounded. This is particularly relevant in sectors such as mining that have historically been

characterized by confli¢Hall & Coates, 2017; L. Staples & Askew, 2016)

In light of the above challenges within existing practice, includinfgitbes to require a
sustainability agendaa reliance on studies that fail to provide authoritative guidaaoe
concerns about implications for Indigenous-gelfermination, it is clear thahe mere existence
of strategic level mechanisms is likely insufficient to addhestype of concerns laid out by
Tr'ondék Hwéch'in at the beginning of this chap&milarly, current practice appears
insufficientto ensure an approach that facilitates contributions to sustainalflapsequently,
changes towards making CE assessmetitmanagement more effective Canada need to also
addresswvhat it means to pursue a sustainable future and address relationships between

Indigenous and neindigenous peoples within those processes.
1.6.2 Sustainability

Understanding the ways in which démmsmaking structures and processes can contribute to
sustainability requires first gralopg with the multiple ways in which sustainabtis been

defined and interpreted. Sustainability is not a recent concept. While the Brundtland Report
(WCED, 198hay have popularized the term in 1987, various streams of thoughtdaye
wrestled with whysustainabilitys important and how it can be achieved. One aspect of this
debate is the comparison between sustainability and sustainable develogfoeexample,
Robinsor(2004)points to different conceptual foundations behind the terms, with sustainability
rooted in preservationist and vaheentric traditions versus the conservationist and
technologicallyfocussed traditions of sustainable developméntferent interpretations of
sustainability reflect different expressions of values, priorities, norms, and wodd@ennelly,

2007; Kidd, 1992This is not to say that various understandings of sustainability are inevitably at
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odds. However, it is important to acknowledge the socially construettedenof the concept

(Robinson, 2004)

¢KS aU0KNBS LAfEFINBE | LILINRFOKEZ ¢gKAOK F20dzaSa 2
andin relatively advanced applications also recogilzeir interactions and interdependence,

has been cetnal to mainstream representations of sustainability. The Sustainable Development
Goals (SDGs) established by the United Nations (UN), for example, are grounded in the three
pillars concepand thetargets that it sethiave beerexplicitly described as egrated and
indivisible(United Nations, 2015However, the Indigenous Peoples Major GrimiBSustainable
Developmenhas raised issue with thailure ofthe SDG# adknowledge culture as a central
component of sustainabiliffnternational Indian Treaty Council, 20I#)is critique reflects the
efforts of Indigenous peoples to redefisastainability to communicate the complexity of their
relationships with their homeland€orntassel & Bryce, 201R)also reflects the challenge of
putting the three pillars approach into practice in a way that accurately captures the

complexities of sustainability.

Sustainability problems rarely fit tidily into the three pillar categories and practitioners have
struggled with the integration aspect of the approgdklemp et al., 2005Moreover, the
implementation of this approach is often narrowed to a conversation that focuses on conflicts or
trade-offs, especiallybetween economic and ecological pillars, rather theekingmutually

reinforcing solutiongR. Gibson, 2006a; K. Staples et al., 2618S NX adzZ ¢ Aa GKIF G a
pillar-based approach to sustainability tends to focus attention on competing objectives, rather
than on needs and opportuins for positive accommodations of interrelated human and

SO2ft 23 A OIR. Gihsygnj 20hdenstariding sustainability therefore requires

navigating multiple worldviews, avoiding overly simplistic representations of the coacept
seeking mutually reinforcing contributions to sustainability. A blueprint approach to
sustainability is unlikely to achieve all of {Rebnson et al., 1990)nstead, Gibson et al.

advocate for carefully chosen, widely debated criteria (summariZeabie2) that, for particular
appliations, must bepecified to context to guide decistamaking structures and processes

that contribute to sustainabilitfR. B. Gibson et al., 2005hese criteria rest on the widely
12



recognized evident requirements for progress towards sustainability rather than on a definition

of the concept.

Table2cDA G a2y Qa ISYSNAO ONRGSNAF T2NJ adziR3(B. Gigsonetak, 200% pplez®) S a a YSy i

Criteria Description

Socieecological system integrity Build humarecological relations to establish an
maintain thelongterm integrity of socio
biophysical systems and protect the irreplaceal
life support functions upon which human and
ecological wellbeing depend.

Livelihood sufficiency and opportunity Ensure that everyone and every community ha
enough for a decerlife and that everyone has
opportunities to seek improvements in ways thg
R2 y20 O2YLINRBYAAS Tdzi
possibilities for sufficiency and opportunity.

Intragenerational equity Ensure that sufficiency and effective choices fo
all arepursued in ways that reduce dangerous
gaps in sufficiency and opportunity (and health
security, social recognition, political influence,
etc.) between the rich and the poor.

Intergenerational equity Favour present options and actions that are ma
likelyto preserve or enhance the opportunities
and capabilities of future generations to live
sustainably.

Resource maintenance and efficiency Provide a larger base for ensuring sustainable
livelihoods for all while reducing threats to the
longterm integrityof socieecological systems by
reducing extractive damage, avoiding waste an
cutting overall material and energy use per unit

benefit.
Socieecological civility and democratic Build the capacity, motivation and habitual
governance inclination of indiiduals, communities and other

collective decisiomaking bodies to apply
sustainability requirements through more open
and better informed deliberations, greater
attention to fostering reciprocal awareness and
collective responsibility, and more integratesk
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of administrative, market, customary and
personal decisiomaking practices.

Precaution and adaptation Respect uncertainty, avoid even poorly
understood risks of serious or irreversible dama
to the foundations for sustainability, plan to lea
dedgn for surprise, and manage for adaptation.

Immediate and longerm integration Apply all principles of sustainability at once,
seeking mutually supportive benefits and multi
gains.

The need for sustainability assessment stems from unsustainabdithe desire to address it

by ensuring the above sustainability crit§oathe equivalent in other wordmd framingsare
appliedwithin decisioAamaking structures and processes. Attempts to understand and pursue
sustainability are made more challergyioy the fact that they exist in a complex world. The
dynamics of thénterconnected sociatcological systems that make up the world we live in are
nortlinear; the interactions between components of these systems can have many possible
outcomes rather tha a direct causand-effect outcome. They are also characterized by
uncertainty because outcomes cannot be predicted with perfect accli@oy surprises

(because some outcomes will be unexpeg(Berkes et al., 2003a; Walker et al., 2006
uncertainties and likelihood of surprises arise in part becatsections in this complex world

occur across vast scales, spatially and temporally. Past interactions between human and natural
systens may influence later conditions of those systems, and the way these interactions occur in
one contextare inevitably at least somewhat differéram those in other contextd.iu et al.,

2007)

Governance systems are increasingly tasked with accounting for complexity in addressing
sustainabity problems. Adaptability, flexibility, social learning, participatory processes,
knowledge pluralism and bridging knowledge systems, and reflexivity have been proposed as
characteristics of governance systems that can address sustaimabil@yeffectivéy (Armitage,

2008; Berkes, 2017; Berkes et al., 2003b; Biggs et al., 2010; Chaffin et al., 2014; Folke et al.,
2005; Kemp & Loorbach, 2003; Lange et al., 2013; Lebel et al., 2006; Meadowcroft, 2007; Teng6
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et al., 2017; Vol & Kemp, 200@odes of governancsuitedto pursuit ofsustainabilitynclude
collaborative, deliberative, polycentric, and mldgiered governanc@rmitage, 2008; Berkes,
2017; Biggs et al., 2010; Lange et al., 2013; Lebel et al., 2006; Meadowcroft-Ha0@x)er, he
relationshifs between such modes of governance and sustainability outcomes are netuiear
(Newig & Fritsch, 20099nd can hide implicit assumptions that do not fit equally across all

contexts(von der Porten & de Loég, 2013)

There is therefore a general understanding of the need for sustainability criteria that are widely
debated and specified to contebo provide direction to decisiemaking structures and

processes pursuirgustainability. There are alsfforts to establish governance systems that can
address the complexities of the so@ablogical systems in which sustainability problems, exist
which similarly must be specified to contekhese broad understandings provide an important
backdrop to consideringow sustainability criteria might be put into practice within attempts to

address CE
1.6.3 Cogovernance and natural resource management

Approaches to cgovernance within natural resource management stem framstaryg and in
many cases, an ongoing histargf exclusion and injustican which Indigenous peoples and
lands have disproportionately born the negative impacts of resourcacérnh while also being
denied a voice in the decisionmaking processes relevant to that extractiDominant
approaches togsource management in Canatienot remained static in the face thfese
critiques For exampldan the 1970ghe Berger Inquirynarked the first significant inclusion of
Indigenous knowledge in natural resource decisnaking(Bowie, 2013)Nonetheless, the fact
that the majority of recent court cases related to consultation and accommodation for
Indigenous peoples in Canada invalissatisfactions withesource developmentecision
makingis one indicatothat progressso far has been infficient (Gray, 2016)in response to this
history of exclusiordesigners and managersaminantresource nmnagement regimes have
made a number of attempts at redress. Three key examples iremtidewledging Aboriginal

and treaty rightgP. Smith, 1998; Wyatt, 2008nsuring Indigenous knowledge is included in

15



decisionmaking(Ellis, 2016)and addressing barriers to participatorh QC I+ A NOK S| f f | A 3K,
Udofia et al., 2017However, issues within these efforts point to their failure to address the root

causes of exclusion and injustice within natural resource management regimes in Chasea.

lessons pave the way for undnsding models for cgovernancend their relevance to

addressing cumulative effects.

Thecurrent level ofecognition of Aboriginal and treaty rights within natural resource

management has been a hanbn achievement othe Indigenous nations assertitigese rights.

The recognition and affirmation of Aboriginal and treaty rights and title conferred by Section 35

of the Canadian Constitution in particular can play an important role in reducing conflict with
Indigenous peoples outside the court contespecially in regards to issues related to resource
extraction(Borrows, 2005aNonetheless, critiques dbw Aboriginal and treaty rights are

interpreted and put into practice raise issue with efforts that simultaneously strengthen

important legal instruments (e.g., the duty to consult) and further the discretion of the Crown to
infringe upon Aboriginal rightChristie, 2005)/ 2 dzf G K NR NBXFSNHE (2 GKAa |
NEO23AYyAlA2YEéEST AY BKAOK (KS NBO23ayiuiherzy 2F N3
expropriation and invasion of Indigenous lands and reso(@esstie, 2005; Coulthard, 2007;

Imai, 2008) Thisunderstanding positions Aboriginal rights and title as failing to reflect the

identities of Indigenous peoples and their relationship to the land or, perhaps more

fundamentally, as a framework that is at odds with Indigenous world(@wsstie, 2005;

2 LAKTFE al QAAY 3. WheéendtukPrgsouacd rhahagement negimesi focus

attention on Aboriginal and treaty rights, they run the risk of reinforcing a limited interpretation

and conditional application of these rights. Such an approach allows the State to maintain its

ability to withdraw or selectively enforce Aboriginal amaty rightgCorntassel & Bryce, 2012)

rather than seeing them as inherent rights grounded in Indigenous legal tra@fitrgerald &

Schwartz, 2017)

Efforts to incorporate Indigeus knowledge and traditional knowledge into environmental
decisionmaking have faced similar critiques. In particular, such efforts have led to the

appropriation and misinterpretation of traditional knowledge. For example, financial resource
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constraints lave often meant that traditional knowledge research must fit the needs of funding
organizations and be led by (often nioligenous) researchers within Western academic
institutions(Ellis, 2016)The treatment of traditional knowledge withmatural resource
YFEYyF3aSYSyid KIFra tSR G2 AdGa aOASYydGAlT I dA2YS 6KSN
supported by Western scien¢gllis, 2016)it is also often separated from Indigenous

philosophies, ethics, processes, and traditi@iks, 2016; McGregor, 2004; Simpson, 2004d)
exampleHoude describessix ¥ OSaé¢ 2F (GNI RAGA2YLFE (y2¢f SR3AS
impact assessment tend to focus primarily on the first,faxgual observation®©therfacesg

including ethics and values, culture and identity, and cosmalagy often incompatible \th

the values of dominant management frameworks and are therefore more readily overlooked by

those frameworkgHoude, 2007)

Focussing on the participation of Indigenous peoples within existing resource management
regimes has been critiqued in part because efforts often focus on the involvement of Indigenous
peoples as stakeholders, rather than generisights holders with dtinct claimgPanagos &
Grant, 2013)Similany, the lens of participation alone fails to addressdaften limitedextent to
which that participation influences decistoraking outcomes and addresses unequal power
relations(Bowie, 2013; Caine & Krogman, 2010; Takeda & Rapke, Rol&xample, co
management regimes have been praised for their role in facilitating collaborative relationships
between Indigenous and ndndigenous authorities and, in northern Canada specifically, for
their role in ensuring Indigenous authorities have influence over decis&img related to
lands, water, and wildlifémai, 2008; White, 2002)Nonetheless, they have also been critiqued
for their limited scope in recognizing Indigenous jurisdiction over traditional (Bodse, 2013,
Imai, 2008 and integrating Indigenous knowledge into decismaking(Nadasdy, 2003)
Consequently, focussing on the inclusion of Indigenous people and knowledge alone has proven
to be problemati KSy AG GNBI G& GKSY a SEA&GAY3I Ay NBF
R2 YA Y y ((St€vdabon, dAOE p. 28Rilsto question the core values and practices of
the dominant culturédBowie, 2013)and fails to challenge conventional power structures
(Coulthard, 2007)
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The above critiques point to root issues that require action beyond understanding impacts and
incorporating Indigenous people and knowledde existing natural resource management
regimes. For some, actions stemming from the above critiques exist outside of the relationship
between Indigenous and ndndigenous authorities. In this understanding, efforts should focus
on addressing the fundaental issue of disconnection between Indigenous people and their
spiritual, cultural, and physical heritage through shifts in thinking and action that focus on
reconnection (e.g., with land, culture, and community) and reorientation (e.g., away frosn right
towards responsibilitiegAlfred & CorntassgP005; Corntassel, 201Fpor others, the

relationship between Indigenous and kiligenous authorities within resource management
requires addressing power imbalances and moving away from Western systems (of
management, law, institutional arrangemsneétc.) as the status q@dMcGregor, 2004)This
approachrequires focussing efforts on-gstablishing relationships in which Indigenous and
non-Indigenous authorities do not control or validate one another, but exist uniquely and equally
(Pastora Sala & Dilay, 2018)ch efforts have resulted in proposed models feg@eernance,

which are addressed @hapter3. Before moving on however, it is worth noting that in both
responses to the above critiques) importantgoal isultimately peaceful coexisten¢Alfred &
Corntassel, 2005; Royal Commission on Aboriginal Peoples, Ti88@&)oal, alongside the need

for sustainability criteria and purposes that are deeply interrogated within cespexific
applications, provide direction for the identified gaps within CE literature and set the stage for

the researchundertaken here.

1.7 Dissertation overview

This dissertation gresented ireightchapters. Chapter @utlines the methodologgnd
methodsfor the research. Chapterr@views three bodies of literature, including sustainability
assessment regimes,-governance and naturakésource management, and cumulative effect
assessment and management. It identifies core critergach andbased on their nexus
establishes a consolidated framewoficriteria for the development and application of

sustainabilitybased approachestaddressing CE in a-governance contexidentifying areas of
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tension and overlap. Chaptétays the foundation for understanding the case context by
describing how the current egovernance system established through modern treaties has
evolvedin the Yukon and TH traditional territory specificalbyoadly characterize the shifting
governance landscape leading up to the signing of modern treaties in the Yukon, as well as the
interconnected systems and interactions that shaped this landsaaestarting point for
describinghe governance system in which approaches to addressing cumulative effects are
embedded Chapter5 adds to this understanding of the case context by identifying current
issues related to CE and procegsdavant to addrssing them in the regiofChaptes 6 and 7
respectivelyspecif and appy the consolidated framework to the case context. Chater
reflects onbarriers andpportunities forbuilding more effective approaches t& @ssessment
and management in the Yukddhapterd summarizes the key findings aredlects ortheir

implicationsfor theory, practicethe caseand further research
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Chapter 2: Methodology and methods

In a society that centres on reciprocal relationships everything you think, say,
and do hagonsequences

- Trondék Hwéch'ing NR2y RS {1 | 653O0KQAY wmMnawm
2.1 Introduction

This section describes the methodolagy methodsised in this qualitative research project.

vdzl f A0 GAGBS NBaSHNOK daasSSia | yasefinghandtBe Ij dzSa i A
AYRADGARIZ f &4 gK2 (Befgk20@Apli7and ExBlares thé Sriictiirk gha a €
YSFEYAYy3 GKFG LIS2LX S GGFOK (2 GKSANI fABSE YR
suggested frameworR006) | first outline the research paradigm, which frames the

methodology. In this paradigm, methodgl@ & NI A Odzf  §Sa GKS f23A0 |y
processes followed in conducting a research project, so as to gain knowledge about a research
problem. Methodology includes assumptions made, limitations encountered and how they were
mitigated or minima S Bé/unja & Kuyini, 2017, p. 2B)hen identify the approach and the case
selected, describe the ethics process, outline data types and methods of data collection, and
describe data analysis. Finally, | add imptinatfor methodology regarding the research

context. While these pieces are presented linearly, the methodology described here is influenced

in equal measures by both the research paradigm and the research conteigises).

Research
paradigm

Constructivism

Grounded theory approach

Methodology g

Integrative literature review and synthesis, semi-structured
and methods

interviews, document analysis, personal reflections

Thematic analysis

Figurel - Methodology
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2.2 Research paradigm

This research is situated predominantly within a constructivist paradigm, with influences from
postpositivi¥ I YR ONRGAOIf GKS2NEB® L F2fft29 [/ NBagStf
description of constructivisifCreswell, 2013; Guba & Lincoln, 1984gonstructivist paradigm is
chaacterized by an ontology of relativism and an epistemology of subjec{®@smmaz, 2006;

Riegr, 2019) This means that realities are multiple and conflicting, formed by individuals and

their interactions with the world rather than as absolute truths, and that knowledge is created

through interactions between the researcher and the researcticgaants(Guba & Lincoln,

1994)

¢CKS AY 2F O2yaiNHzOGAGA&G AYyIldZANE A& a2 SELX
social and natural proceSsi(Khagram et al., 2010, p. 392hose conducting research from a
constructivist perspective focus on understanding how individuals or groups of individuals
understand their worlds, té#n relying on participant perspectiv@reswell, 203). Because

meaning is subjective and historically and culturally negotiated, it seeks a diversity of views that
coalesce. The research questions outlined in Chapter 1 emphasize key characteristics that fit well
within the constructivist paradigm. Thesnphasize understanding a specific contgtktat of

the Yukorg and draw in large part on the views of participants to understand that context.

Critiques of constructivisecome together arounthree perspectives. From a realist ontology,

often associated with positivism or pgstsitivism, the primary concern is that constructivism

takes relativism too far, arguing that it implies there is nothing in the world that is not socially
constructed¢ KA a STFFSOGADSt e RSYyASa aAyRBBinghsg&Ssy i | 3S
Cooper, 1999, p. 301however, constructivists argue that such a critique is based on a

misconception of constructivist ideas. This research aligns with such a response; it does not deny
that realties exist, but focuses on how those realitiesraeele real andinderstoodwithin

participant perspectives, words, and acti¢Rgeger, 2019)

Others argue that constructivism emphasizes interpretive flexibility to the point that it
undermines its own utility, especially in the contextditigal critique, which requires a degree
21



of realism(Buningham & Cooper, 1999)his concern centres on the idea that those in power
will take political advantage of the epistemic scepticism associated with such interpretive
flexibility (Demeritt, 2006)The constructivist response to such critiques is that the argument is
based on too broad a generalization of the paradiBorningham & Cooper, 1999) this

regard, however, my research draws on gassitivistic traditions and related methodologies by
identifying generic criteria for a conceptual framework from academic and grey literatures, and
then applying these criteria to a specific context. While the conceptual framework is
interrogated and expanded upon within that context, this nonetheless septe departure

from a constructivist dedication to interpretive flexibility.

Finally, those operating within transformative paradigms find that constructivism does not
appropriately consider the needs and issues of individuals and communities inlMelnera
situations experiencing oppressi(Mackenzie & Knipe, 2006yom the constructivist

perspective, this argument overlooks the spectrum of approaches to constructivism that span
from critical to conventiongdWeber, 2007pr from positivist to interpretivist to poshodern

(Jung, 2019)This research is situated on the critical end of the constructivist spectrum by
explicitly focussing on power relatiofksopf, 1998)specifically in the context of dominant ideas

and practices underlying natural resource management governance arrangements and critiques

of and alternatives to those arrangements and their ulyiteg foundations.
2.3 Approach

This dissertation takes a grounded theory approach to research. Grounded theory provides
GaeadasSYraaAodos &S0 TtSEA0ES IdZARSEAYySa F2N O02f €
0KS2NASa W3INER dzy R SRi@haiméz, 2086Sp.. Bhis éapproactKetnsegl ffofn O

the shift away from research as a process of deducing hypotheses that are testable towards

theory development that relies on data from participants. It assumes that participants have
experiences that can contribute to answering questions of wioat, hBnd whyCharmaz, 2008;

Creswell, 2013)t also emphasizes action and practical applicq##omells, 19963nd allows
NE&SHFNOKSNR (G2 o0dZAfR GaiKS F2dzyRIFGA2ya F2NJ 3Sy
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LIF NI A Odzf F NJ G SYLI2 NI f = & ghakntat, Z008; p/ F09iede guddlitiagg A 2 v |- €
of relying on participant experiences, emphasizing practical application, and qualifying the

general to a specific contegfit well with the research questions identified in the dissertation.

Thee are multiple strands of grounded theory that can be broadly categorized according to their
philosophical alignments. Classic grounded theory, associated with Glaser and Gteses

Strauss, 1967)eflectsapostJ2 aA G A GA a0 LI NI RAIYD / 2NDAY I yR {
constructivismandremnants of pospositivism(Annells, 1996 Charmaz seifdentifies with
constructivismby adopting a relativist ontology and subjective epistemology, which has

implications for the role of the researcher (as acoeator of knowledge) and data analysis (data

as the product of research rather than a window on redl@yarmaz, 2008; Rieger, 20IR)is

research draws on the latter two of these three approaches. In identifying criteria for the

conceptual framework prior to specifying and elaborating those criteria to context, | draw on the
postpositivistinfluenced structured methodology central to Corbin and StréDssswell, 2013)

| 26 SOSNE AYy ARSYGATFTE@AY3I SYSNHSYy(d (GKSYSa (KN dz
constructivist roots that avoid forcing ideas upon data and instead piece together implicit

meaninggCreswell, 2013)

Qritiques of grounded theory mirror those @dnstructivism. From one perspective, it lacks
reliability and validity, and from another perspective, it does not sufficiently diverge from
positivist assumption@nnells, 1996 Because these critiques have been addressed in the
context of constructivisrtabove) they are not detailed her&Vithin my own research, ése
critiques are addressed by drawing on possitivist methodology, per Corbin and Strauss, and
adopting a critical lens that explicitly focuses on power relations. The latter was especially
important to understanding my position in relation to the i@®sh context, as will be described

below.
2.4 Case selection
¢CKS dzaS 2F | OFLasS addzRé Ay GKA& RAAASNIFGAZ2Y

a
bounded systeniStake, 1995% KA & | LILINR I OK Sy O2dzN)} 3Sa NBaSI NO¥f
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02y OSLJidzr f a0NMXzOGdzZNBE Ay 2NRSNI 2 F2NOS GGSyd
issues draw us toward observing, even teasirigtba problems of the case, the conflictual

2dzii LI2 dzZNA y3a s GKS 02 YLX SE(S@Ke Q995 NR thY)REe 2 F KdzY |l y
defining characteristics of a case that Stake identifies are applied here, including that it be

holistic (linking phenomenon to its contexts), empirical (based on field work), interpretive

(emphasizig researcheparticipant interactions, as reflective of constructivist epistemology),

and empathic (focussing on experiences as defined by participants themféazs), 2015)

The case selected for this research is broadly defined as governance rethedumulative

effects ofnon-renewable resource extraction the nodern treaty context of the Yukon, with a

specific focusof N2 Y R3] | 63 OK QA. Yhisicd$d viRid selacey bedausé iS NNA G 2 NJ
demonstrates the coming together of three key issues at the heart of this research, including

shared decisioimaking invtving Indigenous and nendigenous authorities, complex

sustainability issues in the form of concern for cumulative effects, and the strong presence of a
nornrrenewable resource industrwhile the Yukon context generally speaks to the breadth of

lessonsa@ be learned from such a case, the TH focus allovesrfawre specific analysi&/hile

the singular focus on one First Nation does limit the scope of this work (see det)jonallows

for a depth of analysis that would not be possible if multipleoregivere includedChapters 4

and 5 describes the case in further detail.

A further implication of the case selection is the focus on the mining sector specifically as a
example of nosrenewable resource extractiomhis does not imply that mining is toely

sector that causes cumulative effects; however, in the case study region, it is the most obvious
candidate Over the last decade, the YESAB Dawson Designated;®ffiose assessment

district overlaps witlTH traditional territoryg has consistentlyeceived the most project

submissions in the territoryyith only one exceptioAOver the same period, placer minfng

31n2011-2012 the Mayo Designated OffildS OS A SR (G KNB S Y2 NB Dedgnafed dfick2y a GKI y
(YESAB, 2020a)
4 See section 5.2 to clarify placer mining versus quartz mining.
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typically made up the largest percentage of project submissions, with only a few exceptions.
Quartz mining also makes up a significant portion of project submissions, on average around
12.6% of the total number of projects submite@ihe highest level of project assessment, a
panel review, habeen requiredonlg y OS Ay , 9 dnd iSaRa@profosedl guarhtEnine

The focus on the mining sector in the case context is evident primarily in Chapter 5, where it is
used as a window through which cumulative effects issbesh positive and negativeand

approaches can be explored.
2.5 Ethics

Ethics approval for this research was received by the Office of Research Ethics at the University

of Waterloa® Participants were introduced to the research topic, objectives, and expectations by
phone or email. Those who agreed to be interviewed werevpded the consent form,

information letter, and; when requested, the interview questions prior to the interview (see

Appendix BSemistructured interview guide The consent form was reviewed in person prior to

the interview being conducted. Consent was primarily written, though options for oral consent

were also available. Participants chose how they would like to be idegtégednonymous, by

affiliation, or byname. The choice to provide participants with the option of being identified by
name was derminedl & G KS RANBOUAZ2Y 2F ¢ND2YR3]1 | 63 0KQA
OSNIFAY LIS2L) Sz a4dzOK a4 ¢NR2YR3] | @K QAY 9fR
GAGK GKSANI yIYSd 1'a Y20 0K SELXFTAY&aZ K2y2dNAY
g2NRa FyR NBO23ayAl Ay3a O02fftSOGAOBS L@wRaihz O2f = K
2009, p. 148js important, especially in circumstances where risks associated with confidentiality

are minimal (asvas the caswvith this research). Participants were also provided the opportunity

5 Exceptions included 20609, 20092010, and 201:2012.(YESAB, 2020a)
8 Other types of projects that consistently make up a similar or greater number of submissions as quartz mining
include residential, commercial, and industrial land development and tranSporig ESAB, 2020a)
" The review of the proposed Casino mine was initiated in 2016 and remains ongoing; a portion of the project (an
access road and water withdrawal point) is within TH traditional ter(@BC News, 2016; YESAB.)
8 License#40005
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to change how they want to be identified and review any direct quotes, as well as the context
around that quote, prior to it being made public in any form. They were asapd a

summary of the research and the opportunity to discuss results.

In addition to the University of Waterloo ethics process, | received a Yukon Research Licence

from the Government of Yukon for this w8rkhe research licence process is a mangapairt

of conducting research in the territory and allows the opportunity for various levels of

government to comment on research projects in the region. As will be described below, | also
F2f{f26SR ¢CNR2YR31 | 630KQAY NBASIHNOK LINR(G202f &

2.6 Data collection métods

The gqualitative data collection methods used in this research align with those typically associated
with constructivism{Mackenzie & Knipe, 20Q6hcluding interviews, document reviews, and
participative engagemepthough the integrative literature review aligns more closely with-post
positivism. These methods also align with the understanding that grounded theory often

NEIljdzA NB& YdzZ GALX S YSGK2Ra G2 |ftf2@uffyethl, ARSI a
2004)

2.6.1 Integrative literature review and synthesis

| used an integrative approacto the literature reviewThe aim of this approach is to assess,

critique, and synthesize literature with the goal of combining perspectives and creating new
conceptual understandingSnyder, 2019 his goal of creating new conceptual understandings

is what defines the literature review and synthesis as a data collection method and what
RA&GGAY3IdzZAi aKSa AdG FNRY R20dzyYSyid lylLfearazr gKAO
evaluating documenégBowen, 2009, p. 27)

The integrative approach is structured hper Torraco, 2005round the conceptual nexus of

sustainability assessment,-governance, and cumulative effectshis approach draws on pest

9Licerce #1941S&E
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positivist traditions by identifying generic criteria relevant to evaluating the design and
implementation of approaches to CE and associated governance structures within respective
bodies ofiterature (see Chapter 3).0 the extent that it also emphasizes contextual

understanding by drawing on examples from case studies with similarities to my own case study,
and later specifying the generic criteria to this case coliseda Chapter 6)t fits with the

constructivist emphasis on flexibil@nwuegbuzie & Frels, 2016)

The scope ofterature included in this reviefocuses orexperiences and understandings within
Canada, internationally recognized standards and guidance from internationally respected
organizations (e.g., International Association of Impact Assessment, United Nations), and insights
from international experiensewhere practices in relevant fields are advanced or long

established (e.g., strategic assessment in the United Kingdegoyeomance models in New

Zealand). | primarily used Scopus and Google Scholar to conduct my review, as each serves
distinct but compementary functions (curated catalogue of information versus-based

search enging)Gusenbauer & Haddaway, 202(lso used the preliminary set of resources

from the review to identify further resources, reflecting the integrative rather than systematic

approachundertaken hergSnyder, 2019)

2.6.2 Semistructured interviews

Interviews are based on the assumption that | as a researcher was seeking understanding on a
specific topic and thee | interviewed had relevant perspectives and experiences that could
contribute to such an understandif@harmaz, 2006%5emistructured interviews were an

appropriate method for the research context in that they allowed room to clarify responses and
raise emergent issues outside the boundaries of predefined questionsll as waild a

relationship with the participant. The main limitations of semictured interviews are the

space they create for potentially leading questions, sources of error related to social conventions
6SPADPE g yiAYyI G2 0 % cultdraBnddas/esaathérthan adifkedticady)y RA y 3

and poor memoryBechhofer & Paterson, 2000; Miller & Glassner, 200#h these limitations
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in mind, | paid close attention to the design of the interview questions, piloted the questions

with a range of audiences, and created space forreiéiction folowing each interview.

The scope of participants was limited to focusvem main groupsterritorial, federal, and
CNR2YRS| | 630KQAY 3 2aidphdfitoSeys invoNdgs inkEdause Wlanhitgh @ S a
environmental and socieconomic assessmerand regulatoryprocessesThe decision not to

include communitypased representatives in the interviews was based on two ratiomiaiss.

expanding the scope of participants to potentially be included in the research was not feasible in
light of time anl resource constraints for data collection. Second, data collection occurred at a

time when a significant number of community engagement eveimtparticular those focussing

on Tr'ondék Hwéch'ig werealsooccurring (e.g., THun projectsandregional panning, and TH

had previously raised concern about community engagementduirrAccepting a more limited

scope of research was therefore justified to avoid contributing to this issue.

The sampling approach for identifying potential participants veasrdoination of purposive
sampling (using particular knowledge about a group to identify individuals) and snowball
sampling (asking participants to identify further potential participants until no new names are
suggestedfBerg, 2004)Though such an approach is not without limitations (srgpyball
sampling may lack a diversity of perspectives), it was appropriate given the narrow scope of
participants and relatively small populatidémiotal, 49 interviews were conducted with
representatives from Yukon Government (n = 23), Governmennafl@d¢n = 1), TH

government (n = 12andpractitioners?® (n = B) (seeTable3).

The approach to conducting se&ili NdzO G dzZNER Ay i SNIBASga GKFG L G2:3
(Charmaz, 200&)penended method of interviewing and a more structured approach. While
some questions were broad and opended, lending themselves to-depth exploration

(Charmaz, 2006dthers were more informational. The questions also edbassthe research

VeKS GSNY GLINY OGAGAZ2YSNEE Aate namofeRmdntSeMBoyde and Sr¢/idvalveddh & & K ;
processes such as regional planning, assessment, and regulatory processes.
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evolved, reflecting the iterative process of data analysis and data collection and the learning
OdzNIBBS 27F (y26Ay3a gKAOK ljdzSadAz2ya dag2N] ¢ | yR
primarily in person and, when that was not possibyephone, lasting anywhere from-4Q0

minutes. They were audi@corded, except in cases where the participant was not comfortable
with doing so, in which case | took notes by hand. The main limitation of taking notes by hand is
that much of the richnessf the conversation is lost. However, in the few cases where a
participant did not want to be recorded, | was able to follow up with the participant at a later

date to clarify irdepth responses and fill in any gaps within my notes.

Interview datavas use to identify broad themes related to identifying cumulative effects issues
and processes for addressing them in the case context (Chapter 5), ensuring generic criteria
were relevant to the case context and identifying new criteria (Chapter 6), idenéifidng

describing how criteria have and have not been met in the case context (Chapter 7), and
identifying barriers and opportunities for more effective approaches (Chapter 8). Select quotes
from interviews are used throughout the dissertation to illustthese themesAffiliations for

guotes are indicated accordingly: YG (Yukon Government), TH (Tr'ondék Hwéch'in), FG (federal

Government), and PR (practitioner).

Table3 - Breakdown of interview participants

Affiliation Departmentor organization(where applicable) Number of
participants
Yukon Government | Department ofEnergy, Mines and Resources 9
Department ofEnvironment 9
Executive Council Office 5
Total 23
Federal Governmen{ Environment and Climate Change Canada |1
¢ ND2Yy RS Natural Resources Department
Government Heritage Department
Implementation Department
TOTAL 12
Practitioners | Landuse planning |3

29



Environmental andocio-economicassessment 6
Regulatonprocess 1
Consultants and researchers 3
Total 13
Total number of participants \ 49

2.6.3 Document analysis

Document analysis was used as a supplementary method of data collection. As Charmaz notes,
textual analysis of extant texts (documents the researcher dileiptshape, but nonetheless

treats as data) allows the researcher to not only gain insights relevant to their research
guestions, but also to ask questions about the text that highlight its unspoken elements (e.g.,
What information is being left out? Wheothe audience{Charmaz, 2006pocument analysis is
particularly welsuited to case study analy$Bowen, 2009)and as such, the sources used in this
research primarily focus on the case context or are relevant to it. The types of documents | used
for this research include legal documents, environmental assessments and related documents,
various reportand plans, organizational websites, news artielesten oral histories and
A02NASE GKIF G csNEde sceessible to ihe pifatciaychivll Imaterials

(including primary and secondary sourcé@$lese documents provide important information

about case context, questions that should be asked, supplementary data, information required
for tracking change, and means of verifying find{Bgsven, 2009)The main limitations of

document analyses is their insufficient detail, which is seriously problematic only when
documents are the only source of data; low retrievigbivhich is largely unavoidable; and

biased selectivitfBowen, 2009)

2.6.4 Participative engagement

The field notes | took were reflections on how | understood the processes unfolding around me,
the context, emergent concepts and ideas, and my own feelings and impréShansaz,

2006; Maharaj, 2016)These reflections focussed on areas such as deaisaiking processes

and contexi(e.g., public events for the Dawson regional planning process,-lfaked

workshops related to cumulative effects, community events held byFidijnotesblur the line
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between data collection and data analysis. The field notes | took served a different ffrootion

that ofthe memos | recorded, as will be described in the following section. Where field notes

GKIF @S &ALISOATAO O :2igtitehydiinteipritivaidata hased atizh& ébseR&idna) NJ
SELISNASYOS 2 TMoitgoery\siBail&2ONIIK BEMosNB LINB &Sy i a i KS
RSO2yaiNHzZOGA2Y YR NBO2yailiNUWzOGA2Y 2F RFEGI FNPR
(Montgomery & Bailey, 2007, p. 7Bonethelessas the project progressed, distinctions

between field notes and memos began to blur, reflecting the iterative process of data collection

and analysis central to grounded théo® ! & / KIF NXI T RS&AONARO6SAI daiyd
data collection and analysis means that the researcher's emerging analysis shapes his or her data

02t f SOUA 2 YChauing, QPKR dzRI & ¢
2.7 Data analysis

5FaGF Fylrteaira F2NJ GKAa NBASENOK ChBwWelRZ083) F2f f 2
In organizing the data, | transcribed audio recordings and, where the participant preferred not to

be recorded, | typed up hanaritten notes. | did the majority of the transcription mysa&ia

select number of cases where audio quality was suitable, transcription was deNéviy a

transcription service and then reviewed for accutacgxpedite the transcription procedsVivo

12 was selected as the primary mode of data analysis. #énGmd Strauss note, when relying

on computer programs to assist in coding, it becomes especially important for researchers to

take the time to reflect on the da{&orbin & Strauss, 2012)

Data analysisicluded multiple iterative stages. First, data were initially reviewad not

analyzed; and | used memos to record emergent ideas. Then, | coded the data into themes,

using memos to document early impressions and insights, as well as diagrams entepees

relationship between theme3his informed the creation of a codebodls. previously noted, |
RAOGSNHSR FTNRBY / KIENXNITQ&a | LIWNRIOK oeé, tmighlyd (KS
RAR FT2fft2¢ KSNI I ROAOS i Kelriits wsy intd ourlaidBs@2 y OS A ISR
AyOf dzZRAY 3 @2dzNJ 26y A(GGrimdz, 2008, .Y68) tHBage) thedza & G dzRA S

theoretical conceptthat informed the coding process were grounded in the conceptual
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framework outlined in Chapter 3, generated by literature review and synthesis prboess.
initial coding stage was important because it allowedegxisting concepts to be clarified and
elaborated, highlighted certain criteria over others, allowed ideas to emergeand identified
gaps in the datéCharmaz, 2006Pnce my codebook was refinethta were then recoded.
Again, drew heavily on the use of memoslietter understand relationships between codes

and identify missing link€orbin & Strauss, 2012)
2.8 Research context

The context in which this research is embedded plays an important role in informing its

meil K2R2f 238d ¢KA& NBaSIkNODK gl a O2yRdzOGSR Ay |

| 63 OKQAY S | & NBLINBAaSy(lSR Dhereis airpoftahidistinttians OK QA y
here between a research partnership with an Indigenous nation and an Indigeseasch

paradigm. Though pogiositivist Western research paradigms share qualities with Indigenous
research paradigmsfor example, both are relational and interpretiythey nonetheless stem

from different epistemologie@_atulippe, 2015)n particular, pospositivist paradigms such as
constuctivism present knowledge as individualistic, where an Indigenous research paradigm
LINBaSyda Ad a aoSt2y3aay3a G2 GKS O02ayYz2a 2F 6K
0KS Ay idSNLINBEGSN® Wisd, 200,p.88)] y26tf SRIASE

My partnership with TH reflects the specific contexwhich that partnership exists. This cexit

is informed by the differences in power and extractive relationships that have previously and
continue to characterize research within Indigenous communities, including the Yukon

(Southwick & Silas, 2018) addition to the formal partnership established with TH, the fact that

the Yukon is a relatively small jurisdictiomtatself to also establishing informal relationships

with other individuals and institutions involved in cumulative effects in the region.

My research aligns to some degree with the concept of commbaggd participatory research
in that it focuses owollaboration between the researcher and participants, reflects democratic
ideals and principles, and is intended to create useful knowledge that ideally leads to action

(Schwandt, 2007, p. 22However, it stops short of practicing truly comprehensive
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participation; for example, it does not practice collaborative data anéBtsiston, 2014)This in

turn limits the decolonizing potential of this resea(&lovach, 2009)

Variousguidelines oprotocolsare availabléor researchers working in partnership with

Indigenous communities. Such guidelines vary in scope and depth, but underscoring each of

them is the acknowledgement of historic and ongoing practices of unethical and oppressive
researchon Indigenous peoples that are grounded in concepts of white supremacy, colonialism,

and assimilatioiiGearheard & Shirley, 2007; Kovach, 2009; Southwick & Silas, 2018; S. Wilson,

2008) My research draws ottee sources of guidance in identifying how research with
CNR2YRS31 | 6SO0KQAY &dK2dzZ R 0S O2yRdzOGSR 6AGKAY
LYFT2NXIGA2Y D2OSNYIFyOS / SyYyiNBQad o6CbLD/ 0O h/ !t
PossessionR020) YA NJ] ySaa FyR . I NYKFNRGIQa F2dz2NJ wQa owS
ResponsibilityjKirkness & Barnhardt, 200L)y R ¢ N 2 Y RENA yf GAS LKA y20!  LNID
Han, the concept of going through the world in a good Wagy)N2 Y RS | | ¢THOK QA Y I H
inter-related principles guiding this research include relationsimpseciprocity, legacies,

respect, and reflexivity.
2.8.1 Relationships and reciprocity

| set out to approach this research as a process of relatichsiiging among colleagues, rather

than defining the process according to a strict researshbyject relationshiTallBar, 2014)
wStFUA2yaKALA 6SNBE OSYuUNlrf (2 O2yRdzOGAY 3 NBaS
partnership was formed over the course of multiple years. Prior to this project beginning in any
meaningful way, | met with a broad range of grompthe Yukon to discuss general research

interests. Cumulative effects emerged as a common area of overlap. The fact that nearly every
government or practitioner involved in-governance of lands and resources in the Yukon,

including representatives frodND 2y RS]1 | 63 OKQAY D2@SNYyYSyiasz | d7
Environmental and Soetleconomic Assessment Board (YESAB), and Yukon Land Use Planning

Council (YLUPC), identified CE as an issue was a driving factor in the focus of this research. In my
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relationK A LJ g A 0K ¢NR2YRS3|1 | 63OKQAYSX ARSYGATeE&Ay3d |

government was an important principle.

This procesg of building relationships and ensuring relevance of the reseacohtinued at

each stage of research, through narrowdlmgvn the research topic, identifying and clarifying

research questions and methods, piloting interview questamsdiscussing preliminary

GKSYSad ' SIFOK LRAYy(dlz a2t AO0OA0GAy3a FTSSRol O1 TN
opportunities to corment, but wasalsomeant to serve the objective of ensuring that that

feedback actually shaped the research prodessearch resuligere shared directly with TH, as

well as with othersFor example, higlevel preliminary findings were shared with thevSan

Regional Planning Commission. The results from this work have also been indirectly applied in
partnership with TH in an effort to continue building relationships and relevance, for example by

informing additional projects initiated with TH outsidédoof related to this dissertation.

WSOALINRPOAGRE G6AGKAY Yé NBfFGA2YAaKALI 6A0K ¢ND2Y
RS&AONAROS&EAXT aAy | a20ASdGe GKIFG OSyuNXa 2y NBOA
KFra O2yaSiNNgYPRAE | 6SQRDNY YSEN LSS GAWSHAKI G L
| 63 O0KQAY &aGFFTF | yR OAGAT Sy a nkthefobsQieydd ®1j dzSy OS & T
adzLILIR2 NI ¢NR2Yy R3] | 630KQAY 3A20SNYYSyd +FyR LIS2LJ
Fd ¢NXR2yR3]1 1 630KQAY FyR O2YYdzyAide S@Syita G2

and citizens on my projedis noted above,r f 42 LINE GARSR NBaSI NOK NBAd:
| 53 OKQAY | Yy RmakeisKvBers) usefsi@iretiprécstte the support for my research

that | received from others. This process of giving back meant knowing what information was
useful to my research partnerghich in turn relied on the relationship that had been previously
establisheqKovach2009)

2.8.2 Legacies
CND2YR3]1 | 650KQAY RSAONAOSA GKS AYLRZNIIFIYyOS 27
that everything you do needs to be considered as a foundation upon which the future will be
0 dzAGECINER 2 Y RS 1 | 6 § QKsdcty & this principl©that wede especially relevant
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for my research includka sense of accountability, lotgrm thinking, a holistic ggnoach, a

broad understanding of space and time, and comfort with uncertainty. These characteristics fit
especially well with my research topic, as understanding CE and sustainability require a similar
approach. This principle was also relevant to my rekespproach. For example, a critical part

2F I O2ftf 02N 0AQPS LI NIYSNAKALI Aa GKS NBaSI ND
procesqStanton, 2014)which may create uncertainty on how the process will unfold. Accepting

this uncertainty was an ingptant part of how | enacted a sense of legacy. | also understood

I OO2dzyGilr oAt AGE G2 Yé NBflFIGAZ2YaKALI 6A0GK ¢NDR2YR

accountability will carry forward beyond the time period defined by my PhD research.

2.8.3 Respect

RSALISOG ¢l a ftaz OSYdNlrf (2 GKS LI NIYSNBRKALI g A
NEaSIFNOK 3283 0Se@2yR AyadAddziaAzylf LRtAOASAE 7T
aSyardAgraite 2y GKS LI(TNEy, 20186, p.ll6JBis ndednteRstrifgitheNS a S I N.
project was not a burden on community and staff merslihat are already oveesearched, for

example by using existing sources of information where possible (e.g., archival materials,
FGGSYRAY3 NBfSOFyld S@Sydas aGrFiAay3a 20t O2dzN&
community protocols (e.g., gettj feedback and approval by the Elders Council, presenting to

relevant local stakeholders, spending time in the community), and establishing a research
FANBSYSyd ¢AGK ¢ Mop2ndilesResedroh dgee&nteit ywith dripritlék

Hwéch'in. Research agreements are useful in ensuring research is reteslaht)to research

partners, and accessibl€IHR et al., 2018; Latulippe, 20I%)e agreement | signed with

¢NR2Yy RS | vtimpdtaniinforniation @bouour relationship, including obligations,
expectations, and terms relating to the ownership of, control over, access to, and possession of
RFGF &AKFNBR o0& ¢NR2YyR3] | 630KQAY NBLINBaSydal aa
2.8.4 Reflexivity

Though seffeflection plays an important role within constructivi€@orbin & Strauss, 201 2)
is critical theory that pushes the researcher towards critical reflexivity, which requires self
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scrutiny in relation t@nother (in this case, the research participgRi)low, 2003)In the

O2y GSEG 27F ljdzk fAGF GASBS NB&SHNOKEI ONARGAOFE NBT
guestioning of themselves as researchers and acknowledge the layers of complexities that are

LI NI 2F GKS | dz f ATilleyi20x8,5. 18Ris iRpliedID& reseiPefs3nisi ¢
understand their social location and idigy and their relationship to the research, as well as

explore the limits to their knowledd&illey, 2016)Reflexivity must be employed in a way that
consistently places and implicates researchers within the context of their social location,
SyadadaNAy3a GKSe R2 y20 FlLtf AyG2 GKS KFEoAld 2F a
thinking that they d@ 5 Q! NI y 3 St Aldths sectionl atemptddoutime thé ways in

which | engaged in sakflexivity and how this process is situated within the context of colonial
research relationships. | do so with the understanding thates#dixivity is a process rather than

an outcome and willantinue long after these words are printed.

My positionality in relation to the research context has multiple layers. It is defined in part by my
position¢ and the power and privilege associated with that positias a white settler who

grew up in Whighorse, Yukon on the traditional territories of the Kwanlin Dun First Nation and

Ta'an Kwéach'an Council. | am also affiliated with agezsindary institution and afforded the

perceived legitimacy of that institution within dominant society. Within ®igipA 6 A 2y~ a g KS
[s]he expressly wishes it or not, [s]he is received as a privileged person by the institutions,

Odza G 2 Ya | (Mm&mmLJPBS, jf FEnavigated the relationship between my

positionality and my research in part through researcher prepar@tionach, 2009; Simpson,

2014)F LINRP OSaa 2F NBFESOGA2zYy GKIFIG aO2YLISta AYLRI
accountable? To what extent have | been invited to engage Indigenous knowledges and for what
LJdzNA1J2 8 SK 2 KI G f A Y XLiatalippg, 2015, p. XJheselqiestions inforyh@ddmiy £
methodology in importanivays. For example, | understand accountability to a community to

include ensuring you have the time and resources to live up to the principles outlined above. In

the context of a PhD project, this meant working in one community rather than several.

Myac@ dzy G 6 Af AGe (2 ¢NN2YyR31 | 650KQAY Ffaz2z akKkl L

identified byTHgovernmentg and others- as one of importance. The fact that this topic centred
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on the context of cggovernance, and therefore involved critical analysgeofsionmaking

processes involving Indigenous and+haaigenous authorities, lent itself to a critical
O2yaiuNHZOOUADGAAG | LILINBIFOK® ' (GKS alryYyS GAYSI Ye
engaging; where invited and where appropriatawith its approach to governance and legal
2NRSNA® ¢2 06S OfSINE L gla y2d a3a3FriKSNAY3I LYR
A2BSNYFYyOS 2Nt gd ¢NR2YR3S| | 650KQAY Aa O2yRdz
because | wamvitedto support their wok in these areas angthrough the understandings set

out in our partnershig engage in learning about them as part of the broader context of my

work, | was encouraged to adopt an approach of respecting epistemic diffe(&ovash,

2009) This shift towards respect for epistemic differences is particularly important in the context

of colonial research relationships, which are grounded in part on the exploitation of differences,

to the benefit of the colonialigMemmi, 1965)

Another aspect of my position in relation to my research context is the fact that | was born in
Whitehorse and have family here, which provides bridges to bugaimgful relationships with

research participants. Many of those with whom | built relationships were able to place me in
NBtl A2y G2 Y& FlLYAfe |yRY a 2Aafazy RS&ONMO
context upon which new relationsti®@ O | ((S. Wilsdn¥2608, p. 8®&onetheless, being

part of a (geographic) aumunity does not make my relationship to others within that

community egalitarian, just as making my position or privilege transparent does not make that
position unproblemati¢Pillow, 2003)This demonstrates the tension inherent in my relationship

to the research context, in which there exists a fine line between digations to my research

partners and how | represent those research partners within my research. For example, while |

have an obligation to build relationships with my research partners, this relationship does not

give me permission to speak on behalfhafse partners. To do so would be to assume | am

capable of truly knowing and then representing those who occupy a positionality distinct from

Y& 26y ®d ¢2 NBLINBaAaSyd adKS 20KSNE Ay &adzOK | gl

person with powerthe researcher, who will then demonstrate humility and generosity toward
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0§KS NXBaSl! (Ribw, 2608zp. a8SFudhéan attitude is one of paternalism or, as Memmi
RSAONROSAZ al 1MBKp.NBHGF o6t S NI OAavé

Navigating the challenge of appropriately representing research partners requires what Pillow
NEFSNB (2 | & a&dzy @illowRe0R)his apprSact\aBemptSte credta | & ¢

F O02dzyil 6Af AGRE G2 -tepdSenhtaiiorSadef-RaSiiNSIMEYIA ySHAG AT2YNI &

(0p))

(Visweswaran, 1994 in Pillow, 2003, p. 1B8yach raises important questions in this regard,
guestioning how researchers are able to write interpretations without leaving their participants
voicdess in the stories they téKovach, 2009)n this research, | have attempteddosure

LI NOAOALI yiG @2A0Sa NS OSYyiUNBR o0& RNIgAy3
| 63 0KQAY Q& AYUSNIINBOFGA2ya 2F aGd2NASaE +FyR
RANBOGf & ¢A 0K IasNEnguedkthal THIGovEramk@eiidedbdirection and

T« N
»w <
Qx

oversight on how TH sajbvernance was described and represented (see set@andFigure

4). To add to this, | have also centred recommendations from my research dndigenous
authorities, acknowledging that to do so with Indigenous authorities assumes a depth of
knowledge that | cannot and shouldt represent. This approach to reflexivity acknowledges

that engaging in sedfritique and knowing the boundaries of what | can know and represent are
important, but also has shortcomings, and on its own is not sufficient to ensure better research
is actwally producedPillow, 2003)Iin short, the principles, methodology, and resegrafadigm
outlined here interact in important ways that set out how the remainder of the dissertation is

approached.
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Chapter 3: Conceptual framework

If we try to reconcile Indigenous and rlmadigenous people with each other
without reconciling our way of life with the living earth, we will fail, because the
unsustainable and crisiglden relationship between Indigenous and non
Indigenous people thate are trying to reconcile has its deepest roots in the
unsustainable and crisiglden relationship between human beings and the living
earth. To put it more strongly, as long as our unsustainable relationship to the
living earth is not challenged, it lWibnstantly undermine and subvert even the
most weltmeaning, freestanding efforts to reconcile the unsustainable
relationship between Indigenous and kioiligenous peoples through modern
treaties and consultations, as we have seen over the last teitg.y

-WI YS& ¢dzf e awSO2yOAf Al (A:z:
3.1 Introduction

In the quote above, Tully identifies a critical connection between the pursuit of sustainability and
efforts to reconcile relationships between Indigenous andindigenous peoples. The pase

of this chapter is to establish a broad conceptual framework that reflects this connection,
specifically in the context dieveloping and applying approaches to cumulative effauts
associated governance structurégraw on three bodies of litenatte, covering cumulative

effects assessment and management, sustainability assessment regimesgandroance

involving Indigenous and néndigenous authorities. For each area of understanding | identify
core criteria relevant tthe development and agglication of sustainabilitiased approaches to
addressing CE in a-governance contexgs well as challenges for their implementatiotien
consider how these areas come together in a consolidated framework and highlight where they
overlap and wherehtere are tensions to be considerdd.doing so, | address the first research
objective identified in Chapter't Methods for this chapter are centred on an integrative

literature review and synthesis in all three areas of focus, as described in Chapter 2

UThe firstresedd K 20 2SOGAGS A RSy (laim o ®Rlord tife nexisiolthire® Nddies ofditératirS a Y &
¢ sustainability, cggovernance involving Indigenous and #iedigenous authorities, and CE assessment and
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Within this discussion it is important to clarify that not all these concepts will fit equally within
different settings. Contexdpecific applications may require greater or lesser emphasis of certain
criteria, more or less detailed elaborations, andgibly identifying additional criteria to account
for contextspecific challenges. | begin this contspécific application by paying particular
attention to the Canadian context (e.g., involving multiple jurisdictions). | also elaborate further

on thisframework inchaptersé and 7by specifying an@pplying it to the case study region.

3.1 Cumulative effect assessment and management

In understanding the processes, approaches, structures, and methods available for addressing
CE, a useful starting poistCE assessment. As noted in Chapter 1, CE assessments are distinct
from CE studies. CE assessment is often subsumed under assessment law and processes. It is
typically viewed as a technocratic process, based on rationality and technical knq\ddechkge

2016) In this context, its positivist tendencies can implicitly present science as unbiased and
become a means of supporting a particular form of rationality within degisaking, and in

doing so imply that anything outside of Western science is biased and irrational. Nonetheless, CE
assessment also has the potential to be a forum for fostering dialogue, learning, and attention to
how power and authority is distributed among decigiamakers(Jones, 2016)n addition to

projectlevel environmental and soeexonomic impact assessments, CE can be considered

within regional and/or strategic environmental assessments (RSEA), regional land use planning or
broadly scoped sectoral planning, and cumulative effec@nagement frameworks. Each of

these are briefly described below.

Harriman and Noble provide a useful framework for differentiating between different levels and
types of assessment. In doing so, they describe sbas®d strategic EA, in which questiari
CE are centred on comparing the cumulative impacts of sector alternatives, and regional

AGNI GSIAO 913 gKAOK Fala GoKIFG FNB GKS LRGSY

management; to identify a suite of overlappingeneric criteria that will form the basis of a sustainaftilised CE
framework that meets expectations for-governance.
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Ff GSNY I GA @S (Razimdo\eBNokie(PSOB)h bokh 2ases, there is ideally a focus on
pursuing desirable alternatives and discouraging undesirable ones. They also may provide
recommendations for undertakings, just as regional and sectoral planning processes do. While |
use the term RSEA for the sake of consistency, it is nonetheless important to acknowledge the
multifarious nature of strategic level assessments that occur in préetitblurs the lines

between different types of strategic assessments, as well as the lines between assessment and
planning. Indeed, this nature has been identified as a complicating factor for integrating a CE

approach into strategic level assessmdatssunn & Noble, 2011)

CE can also be considered in the context of regional land use planning processes. Regional land
use planning shares a number of characteristics with RSEA, in thapbatkeowithin broad

spatial and temporal scales, consider a broad range of effects and the interactions between

them across sectors, take a proactive approach, and require collaboration, monitoring, and
adaptation(Johnson, 2011, p. 4Begional land use planning can address a number of issues
relevant to cumulative effects assessment and management, such afy/idgmegional issues

of concern, identifying appropriate temporal and geographic boundaries, and providing baseline
information(Hegmann, 2003)n more advanced practice, it can also consider alternative future
scenarios through a CE lens to identify thresholds, benchmarks, or other points identifying when
and wha action must be taken to avoid significant adverse effgatncis & Hamm, 2011; C.

Joseph et al., 2017)

I OdzydzZ i A @GS STFSOGAa FaasSaavySyd FyR YIlLyl3aSYSy
structure that combines various initiatives that assist decision makers in assessing and managing
0KS STFFSOGa 27F KAXYS BAvirdeinéntalOgnsuiltiKgd td.f A008,EAMF is

based on principlesimilar to those oRSEAJohnson, 2011Elements may include any

combination of research and monitoring, protected area and land use planning processes,
management and mitigation, application screening, a broad vision, databases, regional CE
assessment, scenarios, and thresholds and land use i(dX¥S Environmental Consulting Ltd.,

2003)
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Given the range of options available it is perhaps unsurprising that in many cases,
strategic/regional approaches to CE have been ad%ranging from special commissions to
particular planning exercises. In many cases, approaches lack attplition to CE, though CE
considerations are often central to deliberatidRs Gibson et al., 2020he result has been a
broad range of experiences tied to a broad raofgerocess options. This diversity lends itself to

the synthesis of core requirements.
3.1.1 Criteria forestablishing and applying regional and strategic approachesdi@ssing CE

Conceptual understandings of the above processes have highlighted core eotspafn

regional and strategic approaches to addressing cumulative effects and related issues typically
beyond the scope of projetgvel assessmeilféitlin & Gibson, 2017; A. L. Brown & Thérivel,

2000; Canter & Ross, 2010; CCME, 2009; Clogg et al., 2017; Duinker et al., 2013; R. Gibson et al.,
2010; J. Gunn & Noble, 2009b, 200dagmann & Yarranton, 2011; IAIA, 2002; Jones, 2016;

Lerner, 2018; Noble, 2002, 2009; Noble & Nwanekezie, 2017; Sinclair et al., 2017; Slootweg &
Jones, 2011; L. Staples & Askew, 2018 (KA & O2y GSEGSZ &l RRNBaaAy3
encompasses theassessment, mitigation and/or enhancement, and management. Further

depth in understanding is drawn from experiences implementing the above processes and
exploring criteria and tools relevant to achieving their outcof@esnmiller & Noble, 2018;

Hegmann & Yarranton, 2011; Hutchison, 2017; C. Joseph et al., 2017; Kennett, 2006, 2007;
Kristensen et al., 2013; Olagunju & Gunn, 2@E3kins, 2011; Salmo Consulting Inc., 2006;
Sheelanere et al., 2013; Sherlock, 2017; Weber et al., Z0i@¥riteria elaborated here are

intended for application in evaluatitige design and implementation of approaches to CE and
associated governae structuresand are based primarily on the Canadian context and

international standards. Theye divided here into three categories. These include normative

2Quebec is perhaps an exception to this statement, as it is the only jurisdiction with serious attention to
strategic/regional ssessments under assessment l@®authier et al., 2011)
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criteria, substantiveeriteria, and governanceriteria’? It is important to emphasize that the

categories are broadly useful but loosely defined and overlap in important ways.

Table4 - Criteria for processes addressing cumulative effects

Category Qiteria

Normative citeria Futuresoriented and longerm

Adaptive, systeawide learning

Meaningful participation and engagement

Credibility

Accountability

Sustainabiliticentred

Substantiveriteria Establishing strategic level direction and regional and/or sectoral vig
Identify areference framework; scope valued components (VCs),
indicators, and spatial and temporal boundaries; identify past, prese
and future actions that can contribute to effects, stressors, and tren
management targets, and thresholds; identify alternafieesl identify
authoritative products/processes.

Assessment, decisianaking, regulating: Assess indicators and
conditions, assess significance, identify uncertainties, identify prefe
alternative, identify appropriate actions, specify means of
implementation.

Monitoring and enforcement

Governanceriteria Proactive

Data management, sharing, and coordination

Collaboration and cooperation

13 Normativecriteriarefer to the established norms and standards to be reflected within approaches for addressing
CE and associated governance structures. Substanitesadescribe thegeneralcomponents of those approaches
and structuresGovernanceriteriadescribe thecharacteristics and capacities that support effective decision
makingprocesses related to those approaches and structures.
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Authoritative

Integrated

Tiered

) Normative citeria

Approaches to addressing CE must firstuberes-oriented, emphasizing lorigrm

considerations when identifying and assessing futures and alternative pathways through which
they can be pursueAtlin & Gibson, 2017; CCME, 2009; Noble, 2002; Noble & Nwanekezie,
2017; L. Staples & Askew, 201%g¢enario analysis is one tool that has been used to achieve this
goal(Weber et al., 20125econd, adaptive, systamide learning encompasses modifyiand
adapting to new knowledge as it becomes availef&ME, 2009; R. Gibson et al., 2010; J. Gunn
& Noble, 2009b; Lerner, 2018; Slootweg & Jones, 20hi}l, approaches must involve
meaningful participation and engagement withptdlyers who may be affected by the process or
have interest in the issues and effects it addre§S&ME, 2009; R. Gibson et al., 2010; Lerner,
2018; Noble, 2009; Noble & Nwanekezie, 2017; Parkins, 2011; Sinclair et al., 2017; L. Staples &
Askew, 2016)This elies on early and consistent involvement, as well as opportunities for

dialogue rather than passive feedback alone.

Fourth, credibility relates to ensuring the process is both explicit and open, with clear

justification for decisions made in light of text-specific and widely debatesdistainability
basedcriteriaandtrade2 T ¥ NXzf S& O0GKSNBE Aa gKIFIdG 6S NS R2A
(Atlin & Gibson, 2017; L. Staples & Askew, 2Rdated to this criterion is accountability,

including open processes, clearly identified responsibilities and measures for ensuring those
responsibilitis are carried oWflCCME, 2009; R. Gibson et al., 2010; Hegmann & Yarranton, 2011;
Noble & Nwanekezie, 2017; Parkins, 20P1yvisions supporting accountability could include

engaged monitoring or public reportifdtlin & Gibson, 2017Ynderscoring this combination of
meaningful participation, credibility, and accounligy is the purpose of transparency. In other

words, transparency is implicitly pursued when the appropriate people(s) are actively engaged,;
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when there is clarity on what is being done, why it is being done, and who is responsible for

what; and when thex are mechanisms to ensure those responsibilities are realized.

The final normative criteyn, with implications for substantive and process character;jstics

that the process must be sustainabiigg (A. L. Brown & Thérivel, 2000; J. Gunn & Noble,

2009b; Jones, 2016; Noble, 2002, 2009; Noble & Nwanekezie, 2017; L. Staples & Askew, 2016)
This applies to how values anederstood (e.g., not treating values in isolation of one another),
how objectives are identified (e.g., contributions to sustainability as a goal), and how criteria and

indicators are defined (e.g., sustainabibipsed criteria).

i) Substantive mteria

Substantiveriteria,at a high level, include establishing strategic level direction and regional
visionthat incorporate the normative components set out abiagsessment, decisianaking,
and regulating; and monitoring and enforcement. Characteristieach are considered here.

First, establishing a strategic level directiequires attention to raltiple subcriteria, including:

1 Identify a reference framework, providing guidance to questions such as which parties
will be involved and what their rolesll be, to what extent public involvement and
consultation should be involved, what questions need to be addressed, and what other

policies or decisiemaking processes need to be considgi@@ME, 2009)

1 Scope valued components (VCs), indicators, and spatial and tempardahies. VC
identification should include a broad range of values (rather than solely biophysical
values), recognize interactions among VCs, be relevant to a regionarsttie future
scenarios examinedbe contextsensitive, and avoid simply accumingtproject
assessment valué®lagunju & Gunn, 2013jpdicators shold be measurable and
scientifically valid, relevant (to valued components and deemsaking), appropriate to
scale, readily interpretable, associated with thresholds, andettesitive(Lerner, 2018)
Temporal and spatial boundaries should be based on appropriate scales that are selected

based on clear and transpareitionale(Joao, 2007; Lerner, 2018)
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Identify past, preent, and future actions that caffect prospects for following pathways

to desirable futures andontribute to effects, stressors, and trends; management

targets; and thresholds (or equivalents, i.e., benchmarks). Effects, stressors and trends
must be miti-dimensional (e.g., a range of CE, a range of human and natural activities or
disturbancesjAtlin & Gibson, 2017Management targetd define he desired condition

of resources and communiti€Salmo Consulting Inc., 2006hresholds (or equivalents)
should be technically defensible, politically acceptable, and admiivistyaefficient

(Salmo Consulting Inc., 20083 well as grounded in values and informed by best
available knowledgéC. Joseph et al., 2017, p. 20ihere are a number of tools available

in the context of this criterion, such as effects pathway models, ecological and social risk
assessment frameworks, ecosystem and secaogical system models, midtiteria
participatory processes, and mapping proce¢€esoseph et al., 2017; Lerner, 2018)

While these tools have historically been focussed on biophysical values, that is

increasingly changin@.g., Proverbs et al., 2020)
Identify alternatives, including a null option.

Identify authoritative products/guidance (e.g., policies, @l@nograms, and governance
structures) tadirect project planning and other more specific activifeeclude more
damage, enhance prospects for positive steps, and genkedfiyodirect, manage, and

adjust.

Second, assessment, decisiaaking, and rgulating processes encompass the assessment of
indicators, conditions, alternatives, asignificance. It also allows for the identification of
uncertainties and preferred alternatives (including alternative futures and alternative pathways
for moving towads the desirable futures) and appropriate actions. Actions must include specific

means of implementation. Each must be made in light of cosfedified sustainabilitgpased

¥ The scope of management targets may range frpetigsspecific goals to broader policies or planning activities
that reflect the active pursuit of positive objectives and avoidance of perils.
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criteria and tradeoff rules. A range of tooisavailable to facilitate thisrpcess, such as choice

experimentySpyce et al., 2012)

Third, developing and implementingléo¥-up and monitoring requires sustainabiiigsed
indicators for monitoring, including attention to unanticipated effects, pressures, opportunities,
identified thresholds, gradual change, and early warning signals. It must ensure effective
responses cofistent with the sustainability objectives and identified pathways for the pace (of
development) and plac&lonitoring may also entail means of ensutting credibility of results
andpathways for results to influence decisimraking(Cronmiller & Noble, 2018; Hutchison,
2017) Followup may also require means of ensuring complianceeariorcementwithin

related processes (e.g., projdetel assessment, monitoring progrargsflin & Gibson, 2017,

Kristensen et al., 2013)

iii) Governance criteria

Governanceriteriarequired to support approaches to addressing CE inaumteactive

approach early initiation to ensursustainability considerations can be built into the process,

rather than added as an aftéhought. Data management, data sharing, and coordination of

efforts related to datare also requiredThis is especially relevant to the collection of baseline

data and monitoring data. For example, existing data may not be accessible to those who need it
for the purposes of CE assessment, or in an appropriateaf¢Shelanere et al., 2013There

also may be additional swdsiteria based on how Indigenous peoples choose to share Indigenous
knowledge(e.g., see FNIGC, 2020)

Gollaboration and coordination across jurisdictions and within participating govéauines
requires accountability (e.g., clearly defined roles and responsibilities), improved
communication, and coperative decisiomaking. This is especially relevant given the typically
siloed nature of dominant governing institutions in Western resooranagement systems. If

the interrelationships between soesxonomic, cultural, and ecological systems are going to be

addressed through CE assessment and management, then governance systems must mirror
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these interrelationshipéSlootweg & Jones, 201This criterion becomes of great importance in

the Canadian context, where multiple juridthins often overlap.

Finally processes for addressing CE thatiategratedand tiered withirthe broader
governance systemnsures they both inform and are informedlypader scale environmental
managemente.g., revising strategic direction in ligftCE studies or other effects monitoring)

and projectlevel decisiormaking
3.1.2 Challenges

The challenges of addressing CE in Canada ardogalinented. Technical challenges include a
lack of data (e.g., baseline data, my#ar data) and limits to collig it (e.g., expensive, time
consuming)Acharibasam & Noble, 2014; Arnold et al., 2019; Duinker et al., 2013; Duinker &
Greig, 2006; J. Gunn & Noble, 2009b; Jones, 2016; Stinchcombe & Gibsor; @rbhance
challenges include time, resource, and capacity restréhuisaribasand Noble, 2014; Arnold et
al., 2019; Noble, 2004prisdictional overlap and/or fragmentatigR. Gibson et al., 2010;
Kristensen et al., 2013; Stinchcombe & Gibson, 26K of clear and common vision
(Acharibasam & Noble, 2014; Fidler & Noble, 2013; J. Gunn & Noble,; 20€0bj

commitment and political will to conduct RSEA or implement re@\dtgaribasam & Noble,

2014; R. Gibson et al., 2010; Noble et al., 2@Gt2absence of legislated requirements
(GachechiladzBozhesku & Fischer, 2012; Noble, 20pdr integration with core broader
governance systen{&ennett, 2007; Noble, 2008; Noble et al., 2019; Stinchcombe & Gibson,
2001) andlack of a tiered systed.Gunn & Noble, 2011; Noble, 2008, 2009; Stinchcombe &
Gibson, 2001)There are also challenges within key process elements of addressing cumulative
effects, including barriers tmeaningfulpublic participatior{Gauthier et al., 2011; Jones, 2016;
Noble et al., 2019; Parkins, 2011; Stinchcombe & Gibson,, 20@Mj)gles to consider soeio
cultural values and indicators meaningf(iitchell & Parkins, 2018nd impacts to them

(Ehrlid & Sian, 2004and weak followup and monitoringBaxter et al., 200 Gachechiladze
Bozhesku & Fischer, 2012; Noble, 2008, 208&haps most significantly in light of sustainability
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objectives, practice has demonstrated a limited focus on contributions to sustain(dbiieg,

2016; Noble, 2009)

Jones provides a more critical look at CE assessment as a whole, arguing that current practice
maskOK2 A O0OSa&a GKFG NB dzf GAYlIGSte LREAGAOIE FyR ¢
tendstord Y F2 NOS | a20ASGe8Qa y2NXa FyR RAAUGNROdzi A 2
/ 91 Q& LINR YA &S (Janes, 2008} light/ofyfHe oritiguigs taigeadl én Chapter 1

identifying the need to redress power imbalances within dominant resource management

systems involving Indigenous peoples, this argument implies current practice is equally at odds

with the purpose of cgoveyy Yy OS® LG aidlyRa (2 NBlFazy G§KSy Gf
then current practice of CE assessment is poorly positioned to address the disproportionately

adverse and unique cumulative impacts on Indigenous lands and peoples. CE literature has done
little to change this position, though important work has been done to ensure more inclusive,
respectful, and contex¢ensitive approaches to considering Indigenous knowledge, defining

thresholds, and identifying indicators and values within CE assesamiemanagement

impacting Indigenous peopléShristensen &rdgman, 2012; Hutchison, 2017; Parlee et al.,

2012) There has also been some consideration of potentiglos@rnance arrangements for CE
managemen{Clogg et al., 201 /\onetheless, questions remain regarding how these

arrangements are implemented and what potential they hold for achieving purposes of

sustainability and peaceful ®xistence between Indigenous and Aodigenous peoples

impacted by and involved in resource development. Lessons from sustainability- and co

governance literatures may therefore be useful in responding to such questions.

3.2 Sustainability

{daldlFlAylFIoAfAle aaSaayYSyd | AvYa driButiahsft@ & G SNJ dzy R
adzadF Ayl oAfAGEY GgKAES | a2 (RGibRonBAY ZD202pNI2)Y A Y A Y A
While informed by environmentassessment (EA)/impact assessment (lA) literature,

sustainability assessmaeistoften distinguished frofaA/lAby its focus on a broader suite of

impacts beyond the biophysical aldiierger, 2007)However, there is also ewdce of 1A
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practice shifting to consider a broader suite of isase®ell The abovagenda foisustainability
assessment provides for the inclusion of processes that explicitly take on a sustainability agenda,
as well as those that implicitly do so bypting an approach that considers letegm wellbeing

and impacts on it. This not only encompasses project, strategic, and regional level assessments,
but also sectoral and regional planning processes that provide guidance to project level

assessmentge.g., Boyle et al., 2004)

Much of the literature on sustainability assessment describes tools and n{etgcsNess et al.,

2007; Srinivasan et al., 201Which range from qualitative tau@ntitative, more to less

participative, specific criteria/indicators to crasgting ones, standardized to contesiecific

(R. Gibson et al., 2020his diversity of optimand approaches to sustainability assessment is
important, especially in light of the need for contegnsitive applications and attention to
complexity. In light of the diversity of approaches and experiences in Canada and internationally,
there is a dpth of knowledge available to identify key criteria for sustainability assessment

regimes.

3.2.1 Ciriteria for the design and evaluation of sustainakbltyed assessment regimes

The sustainability criteria identified here are based on Gibson, Doelle, ahd Sindl2 a 2 dzi f A y S
G§KS aySEG 3SySNI (A @RyGbson & al) 2018eDakpahdédiasddaingd v i
based on literature pertaining to sustainability assessment regimes and related processes (e.g.,
sustainability planing that influences project assessments, sustainability appraisal) in the

Canadian and international context. | focus on sustainability assessment regimes rather than the
specific linear steps of an assessment process to draw attention to the goverrsteoe isy

which assessment is embedded. Impact assessments in general are tied to governance systems
Ay LI NI o06SOFdzaS (GKSe& dal RRNBaa 320864880 yOS OKI
decisionmaking, policy integration, improved strategic managemeanmsiarency and

a0l 1 SK2ft RS NBdrgerNADOv pAlLdindeduenylys the criteria identified also draw on
sustainability governance literature. Not included in this review is literature related to

sustainability within corporate social responsibility. Criteréadivided here into three
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categories, similaotthose in sectioB.2.], including normative characteristics, substantive

characteristics, and governance capacties characteristics

Table5 - Criteria fordesign and application stistainability assessment regimes

Category Criteria

Normativecriteria Sustainability purpose

Participation and meaningful engagement

Learning

Effectiveness, efficiency, and fairness

Substantiveriteria Sustainabilitybased criteria for evaluations and decisioaking, including
trade-off rules

Qustainabilitybased sope of assessment requirements

Transparent review angecisionmaking processes

Monitoring of effects and compliance

Governanceriteria Broad application to projedevel and strategitevel undertakings and tierec
applications between those levels

Authoritative requirements in legislation, regulatiand guidance

Meaningful involvement of affected Indigenous peoples as degaisiters

Linkages beyond assessment

i) Normative citeria

The first normative characteristic of sustainability assessment regimes is an explicit sustainability
purpose(Adger et al., 2003; Bond et al., 2012; Bosselman et al., RO@bson et al., 2015)
DAoaz2yQa 3ISYSNARO adadlAylroAfAide ONARGSNRIF 6&SS
might entail. Broadly speaking a sustainability purpose emphasizes making positive contributions
to lasting wellbeing while avoiding significant adverseiéfiesd ¢ KS | AY A& a2 LINZ
the resilience of desirable biophysical, seegological and human systems and to foster and
FIOAEAGIGS ONBIFGAGS Ayy20F GA2Y | RRGiBazét@al., i NI y a
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2015, p. 255)Embedded within this purpose are additional norms, including justice, equity, and
integrated attention to all factors that contribute to sustainability. The substantive and process
requirements for implemnting sustainability purposeverlap with characteristics described
below, but in short they require integrating consistency and efficiency with flexibility, fostering

mutual learning, and ensuring meaningful participa{®nGibsn et al., 2015)

The second criterion for sustainability assessment regimes is participation and meaningful
engagemen{Benham & Hussey, 2018; Doelle & Sinclair, 2006; R. Gibson et al., 2015; Johnston,
2015; Meadowcroft, 2007)n addition tothe substantive learning involved, a keyderlying

intention behind this requirement is to ensure that those who are affected or concerned by
decisions are involved in the process and therefore more likely to accept the oufdenwig &

Fritsch, 2009)it requires that the voices, knowledge, and priorities that have typically been left
out of decisioamaking are brought into the proce@¢. Brown, 2009; Robinson, 20@Byond

the moral argument of fairnegsockwood, 2010Qjhere isalso a legal obligation to include
Indigenous nations in decisiomaking when their Aboriginal and treaty rights might be impacted
by resource development activities. This obligation is reflected nationally and internationally, and
requires considerationfgelated commitments, such as free, prior and informed consent

(United Nations General Assembly, 2007)

However, inclusion alone is not sufficient to ensure participation and engagement are

meaningful. For example, procedural barriemnostexistng approaches to natural resource

governance limit the inclusion of Indigenous knowlg@gg., focussing on technical language,

only communicating in Engligdmd participation of Indigenous peoplesg., shorter timelines

for consultation, limiting fundg for participationjEllis, 2016; Udofia et al., 201Fr this

reason, processes such as deliberative democracy have proven useful in providing guiding

principles for how participation and engagement can truly be meaningful. For example, in
FRRAGAZ2Y (2 Syadz2NAy3 | a&LX | ddidnssustaivakilly G 0t S¢ ¥

assessment regimes can also ensure elements of interactional justice, procedural justice, and
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distributive justice are embedded within the proc&ssnplementing such principles therefore
has important implications for the procemsd governance characteristics of sustainability
assessment regimes, including ensuring learning throughout the process, paying attention to
where decisiormaking authority lies, requiring early engagement, aiming for consensus, and

evaluating participatgroutcomegBenham & Hussey, 2018; Doelle & Sinclaf6p

Third, learning is key to sustainability assessment redBeggham & Hussey, 2018; Bond et al.,
2012; R. Gibson et al., 2015; Sinclair et ab8RThis refers to both individual and collective

forms of learning, including capaeliyilding(R. Gibson et al., 201uch learning can take

place through the assessment process (e.g., through meaningful participation eitctal

education) and following the assessment process (e.g., by creating feedback loops through
monitoring), to learn from decisions that have already been made (e.g., monitoring) and to learn

about decisions that will be made (e.qg., strategic assest)(Sinclair et al., 2008)

Fourth, effectiveness, efficiency, and fairness considerations areaptrdent characteristics

within sustainability assessment reginfBssselman et al., 2008; R. Gibson et al., 2015;

Johnston, 2015; Meadowcroft, 2008)K S&S OKI NI OGSNA&a(GAOa I NB SyoO?2
generic rules, maintained beyond discretionary avoidance or compromise; early application;
consistent guidance (e.ffom the strategic level to project planning); flexibility to recognize key
contextual factors; and, by placing assessment at the centre of decision making on assessed

dzy’ R S NJi (R]GibyoH ét 412015, p. 274)n this context, effectiveness and efficiency are

often equated with predictability, though it is important to note that a predictable praress

such as explicit guidance and consistent practisenot equivalent to a predictable ootne

(Johnston, 2015)

5 SyKIY FyR |1 dzaade adzYYFNRT S | & 268Y AYGSNI OGA2YL ¢
NEOALINROAGE 6KSNB RAIFIf23dzS A a L2 tSET LINRBOSRdAzNI € 2 dz
2LIR NI dzyAGe G2 LlasS ljdzSadizya G2 LSu)\y'EI SELISNI & | yR
for/against positions; and distribuh @S 2dza i A OS NBFSNE G2 KS GRStS3IIGA2Yy 27
I NI LINB &(Beyhirh & AugsSy: 2018, p. 179)
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i) Substantiveeriteria

The first substantive requirement for sustainability assessment regimes is sustaibasddy
criteria for decisionmaking, including tradeff rules(R. Gibson et al., 2015; Johnston, 2015;
Kemp et al., 2005; Morrise®aunders & Pope, 2013; Pope et al., 203¥ provids a

02 YLINBKSyaAdSsy ONBRAOES FyR SELXAOAG o1l a&asS ¥2
transparency and accountability if also tied to mandatory publication of reasons for dggsions
Gibson et al2015, p. 256)Gibson suggests a numberganerally applicableade-off rules to
guide sustainability assessment, including ensuhiaigdecisions and undertakings have
delivered net sustainability gaired the tradeoffs involved haveeen explicitly justified with

the burden of argument being on the proponent, avoided significant adverse effects unless
alternatives are worse, avoidedspliacing adverse effects on future generations unless
alternatives are worse, arithve been examined an open procesgR. Gibson, 2006b; R. B.
Gibson et al., 2005)

Second, the scope of assessment requirements must direct attention to a broad range of
sustainability considerations and effects, idalg comparative evaluation of alternatives;
broadly scoped biophysical, saeiconomic, and cultural impacts and their interactions; positive
and negative effects; cumulative effects; and means of accommodating s¢@r{S#éson et al.,
2018; R. Gibsort al., 2015; Johnston, 2019)hird, the review and decisianaking process

must be based on transparency, credibility, and accountafilitsibson et al., 2015; Joss,

2010) This encompasses informed andependentdecisioamaking and ensuring the

authorities responsible for decisionaking are credible and accountable for decisions tleat ar
made in light of clear sustainability criteria. Experiences with Indigéedassessment in
Canada have pointed to additional potential criteria related to deemggking and review,
including flexibility of process, an emphasis on oral discussiengvotten processes, a role for
proponents to provide information rather than determine significance of impacts, and a
willingness to consider the null option serioy8y Gibson et al., 2018, p. 1Bnally, monitoring
2T STFSOGAa avdad AY (2 ARSYGATFEe dzyl yUGAOALN GS
unpredicted pressures, opportunities and changes that may require intervemti@orrect or
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LIJdzNB(Rz&ibson et al., 2015, p. 2&)hforcement of compliance accompanies this

requirement.

iii) Governanceriteria

The governance structure and capacities required for sustéipassessment regimes include
broad application (to project and strategic levels) and linked tiers, referring to the need for
strategic and regional level assessments to address big policy issues and opportunities, broad
alternatives, and cumulative effis, as well as provide guidance for projesel assessmeiiR.
Gibson et al., 2015; Johnston, 20F5)pject level assessments can also play an important role in
identifying issues and options for assessments at the strategic level. Authoritative requirements
in legislation, regulation, ammblicyguidance are alsoeededwithin a governance system that
supports sustainability assessméBbsselman et al., 2008; R. Gibson et al., 204%)s and
regulations must be clear and transparent, as well as provide for enforceability balanced with

flexibility torespect tke particulars é case and context.

The meaningful involvement of affectealigenous peopless decisiormakers(e.g.,consistent

with the UN Declaration on the Rightdrdigenous Peoplesgspectful natiorto-nation
relationship¥(Sinclair et al., 2018, p. 188s implications for governance systems and
capacities in that it requires ensuring thadligenous nationare able tcexercise their

authorities that flow from inherent governance rights, especially in relation to impacts on rights
and interestgJohnston, 2015 inally, sustainability assessment regimes require linkages
beyond assessment, in particular to processes of policy, planning, permitting, licensing,
reporting, monitoring, and other relevant forms of data collec(RnGibson et al., 201%ip

et al., 2005)

3.2.2 Challenges

Many identified challenges in implementing sustainability assessment have centred on criteria
specific difficulties, such as a lack of monitoring or struggles to ensure meaningful participation,
both in Canada and interriahally(Benham & Hussey, 2018; Benson & Jordan, 2004; Gauthier

et al., 2011; Noble, 200Broader challenges include issues with the governance systems
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whichsustainability assessment is embedded. Specificatigues have highlighted issues of
maldistribution ofpower rooted irhistories ofmarginalization and injustice, which influence

gK2asS Ol fdzSas 62NI ROASGAS YR (Y20E£SH2EA | NB
governance for sustainability andtpaays forpursuing it are defined, and how the historical

and cultural context in which governance is embedded is underé§foadtage, 2008; Brisbois &

de Log&, 2016; Chaffin et al., 2014; Cote & Nightingale, 2012; Fabinyi et al., 2014; Kallis et al.,

2009; Moore etal., 2014t Q. NASY X HAMHT t I GGSNBE2Y S{iSutht & H 1
challenges shape the norms, substance, and process of sustainability assessment regimes in
important ways. Literature addressing issues of power and (in)justice may therefore play a
complementary role tditerature onsustainability assessment. Thexhsection addresses the

ways and extent to which egovernance literature can fill such a role.

3.3 Cogovernance and natural resource management

Several models faro-governance involving Indigenous and +iodigenous authorities have

emerged inCanada and internationally, each with its own insights stemming from distinct

contexts, yet linked together by similar lessons and metaphorseyabseeing was initially
LINPLI2ZASR o0& !f0SNI alNEKFIffX || RSaA3IBMera SR @2A
Ay ! yiapé RidtoiiBartlett et al., 2012 KA & | LILINR F OK NBFSNE (2 af
eye with thestrengthsof Indigenous knowledges and ways of knowing, and from the other eye

with the strengthsof Western knowledges and ways of knowing, and to using both these eyes
023S0KSNE T2 NBaitlitSet ab, 3045 F. 338 indafly, thef Tivé Roads approach,

adopted by the Cumulative Environmental Management Association traditional knowledge

research team, conceives$ traditional knowledge and Western science as separate roads, which
ONB I S aAhdlighs pedpk Mlaffirm and develop their own ways of working on research
jdzSadA2yazr FNBSR FTNRY (KS QqSiyndoashdal, goiZip. BF Ay G S

The Two Row Wampum approach is based on the Two Row Wampum belt (iTehkate T
hyST2KYKNFY ' GSNAgAALI QI GAaKSNIOX | (Se& arday FyR
(Wisk Nihonohnwenstiake) cultube¢ QK2 K K21 Sy a A QKést@Hlisha&s2aE (| (G SNE
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relationship based on individual freedom and tribal sovereignty as well as friendship between
Europeans and Indigenous Americané QK 2 K| K2 1 Sy a A Q KHis &fatiossRifsi | G S NE

described as follows:

We travel down the river of life togethsmu in your sailing ship and we in our
canoe. And in your sailing ship you have your people and your ways. And in our
canoe are our people, our country, and our ways. We haveAagreed to t3e frienAds, .
for our mutual defense and mutual ad¢ QK 2 K| K21 Sy aAOKI St 52EUL i
46)
The metaphor of braiding has also bersed to guide cgovernance models. For example,
braiding has been used to refer to the bringing together of distinct strands of Indigenous,
Canadian, and international systems of {(&itzgerald & Schwartz, 201f)has also been used
as a metaphomi organizational decisiemaking involving settldndigenous relations. In this
O2yGSEU ONI}IARAY3I Ad RSEONAROSR Ay NBflLGAZ2y G2
OSYiNB 2y AYRAQGARdzZIftAGEZ adl diasQuagdMdigandy R f Ay
knowing that emphasize intevovenness, flexibility, and layered tinf&mmy et al., 2019, pp.
13¢14).¢ KS ON}XARAY3I 2F (KSaS aSyaroratAadrasSa Aa LINB
integrity of both the brick and thread orientations, even as neither side is static or homogenous,
and even as both sides might be transformed in the process of bigiimmy et al., 2019, p.
21). The above models have been used in a broad range of contexts, including education,
fisheries governance, ecosystem health, research partnerships, conflict mediation, and
consultation, tcname a few(Abu et al., 2019; Bartlett et al., 2012; Denny & Fanning, 2016;
Hatcher et al., 2009; Hill & Coleman, 2019; Iwama et al., 2009; MdPriykge et al., 2017;
aOaAfftly 3 tNRALISNE HamcT {Aa023 HAamMpT ¢QK2KI

It is important to reiterate that aspects of these models are context specific. For example, the
Two Row Wampum belt is rooted in Iroquois League of the Five Nations culture and is not
automatically applicable to other regions or situations involvidigémous and noindigenous
authorities. Indeedmnany of these examples are, at least geographicallyefaoved from

Tr'ondék Hwéch'in traditional territorindeed,resisting assumptions of homogeneity and
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paying attention to historicalypformed contets are central themes of egovernance
approachegDiver et al., 2019; G. Gibson et al., 2018; Hill & Coleman, 2019; Premauer, 2013;
Williams, 2004)Nonetheless, the models above do share common characteristics, which provide

a useful starting point for a basic understanding of lessons learned

Adding to these lessons are decades of experiences with putting into practice collaborative
processes, cgovernance and emanagement, integrative approaches, and Indigededs
approaches that interact with neimndigenous processes and decisimakingcontexts (e.g.,
Indigenouded assessment), primarily in Canatia,United States, Australia, and Aotearoa/New
ZealandSuch experiences address ggif/ernance by Indigenous nations in various ways, and it
should be noted that while sedfovernance isat explicitly addressed here, it is implied

throughout as many of the criteria rely on tleeognition of seljovernment institutions, as

defined by Indigenous peoples and Indigenous liesthould also be noted that although-TH

specific metaphors and apgaches for understanding the relationship between TH and the
Crown likely exist, they are not included here. However, there is ongoing work being carried out
by TH that may support such expressions in the future, which could play a central role in guiding
co-governance approaches to addressing cumulative effects and associated governance

structures.
3.3.1 Ciriteria for cegovernance models and natural resource management

The characteristics identified below draw on botkgowernance models and their applicato

with the understanding that within contegpecific applications there may be existing

approaches that are socially and culturally relevant and either supplant or further clarify what is
identified hereUnlike the previous two sections, the criteresdribed here are not divided into
normative, substantive and process, and governance characteristics, as they overlap to the
extent that dividing them at this point would be impractical. These characteristics are woven

throughout all three categories ier&ion3.4.

An additional caveat to understanding these characteristics is that there also may be work

required before a cgovernance model can evee pursued. Jimmy, Andreotti, and Stein
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RSAONAOGS &4dzOK g2NJ] 2 AyOfdzZRAY3I aFFOAy3a YR RA3
KFNXYé YR YFTAY3 | O2YYAUYSyld (2 O2ydAydzsS 62 N.
(Jimmy et al., 2019\While this prework is not described in detail here, it is nonetheless critical

in the context of cggovernance and aspects of this work are woven throughout the

characteristics described below.

i) Calearning
The first characteristic identified by appches to and experiences with-governance is co

learning(Bartlett et al., 2012; Hill & Coleman, 2019; McMillan & Prp204.6; Simmons et al.,

HAMHT {AYYa Sl It ®Z HnamcT .CadhRirglisk oimSDymutaat OK | S
YSYG2NBEKALI 2NJ af S| Mgvillgh® Podped, R01E; GifirBsNelal, 2046) & & ¢
Central to cdearningarerelationships. On one hand, the reciprocity inherent to sharing through
co-learning provides a foundation for strong relationsliifisnmons et al., 2012)n the other,

knowledge is shared, but nmiintly owned, through these relationships, which implies that

boundaries may exist in the type of knowledge that is considered approprisi@rte within

different relationshipgHill & Colema, 2019) Respecting the boundaries of what is shared (or

not shared) is therefore critical to the relationship itself withirgogernance.

Calearning is not only about understanding new ways, but is also about unlearning, or letting go
ofcertainatt OKYSy da 2NJ ARSIFa (2 aYF1S NR2Y F2NJ I Y2
humility and truth and attention and resonance could create the conditions for deep listening

'y R NRIEMmS @ al.£2019, p. 9Borexample, those within the dominant culture whose
knowledge has been privilegbdstoricallymust learn taunlearnways of knowing and being that

are rooted in oppression. This is particularly important in that privileged ways of knowing and

being are oftenmplicitly applied, and therefore require specific attention to sur{docamy et

al., 2019)Doing so is central to creating a space where the type-l&#araing that is central to

co-governance and is grounded in trusting relationships deapéace.
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i) Understand and respect distinctiveness

Second, cgovernance models draw attention to the need to understand and respect
distinctiveness and find equity within these differen@srtlett et al., 2012; Bowie, 2013;

Castleden et al., 2017; Harmsworth et al., 2016; Hatcher et al., 2009; Hill & Caét®n,

Jimmy et al., 2019; Lyons, 1986; Simmons et al., 2012; Williams, ti®4&ncompasses

respect for different laws, values, knowledges, ways of being and knowing, histories of trauma,
understandings of space and time, relationships, etc. Eigseguity within distinctiveness

requires that these differences exist in their entirety, within their own philosophical and

historical contextgHill & Coleman, 2019yor example, in the Two Row Wampum model, it is
Y20SR GKIG GKS aldg2 NBgaA R2 y@RybnsA288,$. 1102 IS G K SN
However, this recognition does not take place in a vacuu@astseden et al. point out, there

are times where dichotomies must be challenged. For exampleitedtpresentations of the
differences between Indigenous and Western ways of kndwawag built on racist

underpinnings, codintpe former as intuitive ashunempirical and the lattexsrigorous and
systematiqCastleden et al., 2017, p. 8Cpnsequently, understandings of distinctiveness must
not be set in stone, but acknowledge the fluid nature of knowledge and, more broadly culture, to

build mutual respect.

iii) Selfdetermination

Selfdetermination also arises as a key feature hg@eernane approaches and experiences

(Castleden et al., 2017; Diver et al., 2019; Latta, 2018; Premauer, 2013; Sisco, 2015; Williams,

2004) Selfdetermiy’ I G A2y OFly ONRIRf& 0SS GK2dAKG 2F Faszx
glhyda G2 NBEIGS (2 (inai, 200822 NJn Canathk, ithy Cradd hadzbfteni A 2 y €
taken a narrow definition of Indigenous sedftermination by focussing on institonal

arrangements for decisiemaking and jurisdiction. However, the concept can also be

GNBI NI AOdzZ F SR | a LI MNEsedprocess rathdzihianlsdlefy lasonardely 02 Y'Y
02y aiNHz2O0G SR LIt A G ANCntasse &BryiceS ZDL2f p. Byhin ko f SYSy (1 & ¢
governance arrangements, sditermination entails awareness of inherent Indigenous rights

and responsibilities and recognition of sgdf/fernment institutions, as defined by Indigenous
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peoples and Indigenous ld®@astkden et al., 2017; Diver et al., 2019; G. Gibson et al., 2018;

Premauer, 2013)n this context, strategies of selétermination encompass those recognized

by the State and those sedcognized by Indigenous peogi J. Wilson, 2020)Vilson

destN\A 6Sa GKA& Fa NBO23ayAlA2ylt 2dzadA0ST 6KAOK |
decisionY  {Ay3é¢ d { KS [FaaSNIa (GKIFIG F2NI NBO23ayAlGA2YI
justice to be realized within egovernance, then these processe§ SR (12 O2y aARSNJ 4R
understandings of governance and sources of authority that flow from Indigenous and colonial

f SAFf (R NREOE2020, p. 95)owever, awareness and recognition are not passive
processeslin the United States, for example, experiences with watgogernance have

demonstrated that State policies supporting tribal-dellermination must be accompanied by

enforcement capacities to ensure practice is accountable to tribal standards.

In light of a long history of State authorities systematically dismantling Indigenous governance
institutions and legal traditions, selétermination may also necessitate revitalization. For

exampled 6 S Ol yy23G | adadzyS (KI G O KsSQawBardurdBs tiaozillf &  F dz
ALINAY3I (2 fAFS 08 YSNBE NBO2IyA(Napdegndn Ly aidStRX
Indigenous Law Research Unit, n.d.,)pT'Bis is not only critical in exercising-sigifermination,

odzi Aa Ffta2 AydSaNIXt (2 LYRAISy2dza LIS2LIX SaQ a
NBt I A2y aKBotdwss 2005K, p.tZ). These traditions can inform key aspects of co
governance arrangements, including the identification of who makes decisions, how they are

made, and the criteria by which decisions are m@&legg et al., 201.owever, the fact that

colonial governance frameworks have often implicitly or explicitly excluded or ignored

Indigenous law provides an important context for understanding thaoe$dtip between co

governance and Indigenous l1&8imms et al., 2014} is therefore critical to emphasize the

autonomy of Indigenous authorities engaged irgogernance to decide whether or not

Indigenous legal traditions are brought into shared decisiaking.

iv) Address decisn-making authority and power

Addressing decisiamaking authority and power within @overnance implies a recognition of

how these authorities and powers have historically been established and redressing that history
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(Bowie, 2013; Castleden et al., 2017; R. C. Harris, 2015; Hill et al., 2012; Jimmy et al., 2019;
Simmons et al., 2012)oing so requires centring those who anpacted to ensure they have
decisionmaking authorities, questioning whose legal traditions are used to make decisions, and
ensuring the decisiemaking process is mutually defined, including mutually defining criteria for
succesgJimmy et al., 2019; Simmons et al., 2012; N. J. Wilson, Z0%0js particularly

important in the context of cdearning, in that if Indigenous peoples are being asked to share
their knowledge, they must have the authority to ensure it is deployed appropi(eitlgt al.,

2012) Further opportunities to address power imbalances include ensuring free, prior and
informed consent (FPI&)recognizing Indigenous peoples as rights holders rathemtiesa
stakeholders, and ensuring full and equal participaitastleden et al., 2017here also may

be opportunities to broaden dominant understandings of authority and power. For example,
when the area of Te Urewera in Aotearoa/New Zealand was recognised as a legal person, it put
GKS T NBIF 0Seé2yR (KS a2 gy S NE&drucll to Zréwhwi gower 2 y S LI
sharing arrangemen{®R. C. Harris, 2015)

V) Goal of peaceful eexistence

Cogovernance models reflect the goal ofeasting harmoniouslgndinterdependently

(Bartlett et al., 2012; Castleden et al., 2017; Denny & Fanning, 2016; B. L. Gunn, 2017; Sisco,
2015) In this context, interdependence does not preclude autonomy or conflict. Rather, it is an
acknavledgement of a shared space in which-delermining parties mutually agree to the

terms of their relationshipG. Gibson et al., 2018; Lyons, 1986; Williams, 200&)in this

shared space the norms for how the parties treat one another are established. For example, in

the context of the Two Row Wampum belt, the principles of safety, peace, and friendship

18 FPIC is also relevant to the criteria of-deliermination, in that the right to FPIC is understood as an expnessio
seltdetermination.In the context of modern treaties in the Yukon, expressions of FPIC have primarily been in the
context of exerting decisiemaking authorities on Settlement land, and to a lesser extent, through YESAB and
consultation obligationMartin & Bradshaw, 2018)here has been relatively little ergament with the concept of
FPIC in the Yukon within the modern treaty context, potentially in light of the consultation and consent rights
outlined within modern treatie@Martin & Bradshaw, 2018for this reason, FPIC is not a major consideration within
this analysis; the focus is instead more broadly orde¢dfrmination and decisiomaking authority.

62



between the two parties are agreeghon(Lyons, 1986 KS (i S Ndo-yd yilNRyZ Y
NBflFGA2YyaKALI faz2z NBFfSOGa GKAAa 321X 6KAOK
recognition, mutual respect, and shared responsibility for maintaining those relationships into
0KS TA@RCIAISE, p..5)

Thefact that these norms are mutually agreed upon are critical in avoiding historic and current
relations of dominatiorfWilliams, 2004, p. 108xperiences with egovernance have

demonstrated the centrality of investing in relationships in pursuing this goal. For example,
Castleden et al. suggest doing so through building on existing relationships, ensuring openness
and transparency in new relationships, &fdr non-Indigenous authorities who have

historically unilaterally determined the nature of relations with Indigenous autharitiesg
responsive and flexible to the direction provided by Indigenous counte(assleden et al.,

2017)

Vi) Supported by adequate capacitieglaesources

Finally, cegovernance efforts must be supported by adequate capacities and res@Boves,
2013; Diver et al., 2019; Harmswost al., 2016; Latta, 2018; Te Aho, 20Ibgse resources
may take the form of political spadmancialresourcesor technical capacities, to name a few
(Latta, 2018)Doing so is central to other characteristics efjogernance approaches. For
example, if Indigenous authorities are expected to engatieWestern science in a process of
co-learning, then technical capacity to do so may be required. Similarly, sharing of decision
making power and authority may introduce complex questions of jurisdiction, which have
historically required significant &incial resources and capacities to engage (iither et al.,

2019) especially when multiple legal traditions may be involved.

7L SYLKEFAAT S (KS ¢-w/mhdddn reRtAships helieARilg alsd Ackndwldilding that the way this
relationship has been put into practice by the current federal government does not reflect sfatiteod. This is
exemplified by théact that theAssociation of First Natiohgss becoméhe de facto nation thathe federal
I2PSNYYSYyid Aa So¥lanrRyFEA WS fdespite ghy fackiday ds anjadvécacy body, the
Association@nnot negotiate binding legal or policy changkig & Pasternak, 2018)
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3.3.2 Challenges

It is not possible to discuss experiences witg@eernance without acknowledging the

challenges and critiques that arise within this discus§iondamental to these critiques are the
centring of Western governance framewo(ksver et al., 2019jhe maintenance of most
meaningful authority and decisignaking power in the hands of the Cro(@@odson, 2014; Te

Aho, 2@0), and a persistent lack of trust of némdigenous authoritie€Simms et al., 2016%uch
barriers are mutually reinforcing. Given the identified challenges, it is useful to look at critiques
of comanagement involving Indigenous and #indigenous authorities, an area withmatural
resource management that has long been discussed for its strengths and pitfalls. Grey and
Kuokkanen argue that while-oeanagement has been used skillfully by Indigenous leaders and
communities, its fundamental flaw is that it displaces Indigerights and Indigenous
governancdGrey & Kuokkanen, 2039,2) Similarly, it is difficult to disentangle whether co
governance is any different from experiences wittmamagement, especially where the State
usesced 2 ASNY I yOS | &4 (Grepi&Kuakkakeh, @H1S R. (€ 2HATisS 2005)e
co-governance models may be able to serve the purposes of sustainability outlined above, if they
undermine Indigenous rights, responsibilities, and governance then they are ultimately
unsustainable. For this reason, further exploring implementati@o-governance

arrangements to better understand their implications in practice are warranted.

3.4 Consolidated conceptual framework

The criteria addressed within sustainability assessment regimgsyeonance and natural

resource management, and cumtiNea effects assessment and management literatures have

their own areas of challenges and critique, as well as tensions in relation to one another. There
are also areas of overlap and synergy. Within the normative criteria, all three bodies of literature
include some mention of learning, for example. While CE assessment and management largely
focuses on learning as an adaptive process, sustainability assessment literature has taken a
broader approach by describing the various roles that learning plays suitainability

assessment, from monitoring feedbacks to critical educé8orclair et al., 2008)Vhile
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concepts such as critical education witimmpact assessmembay push learning towards critical
reflection, experiences with egovernancdocus on the need for learning to challenvgays of
knowing and being that are rooted in oppressaoil centrerelationships within the ctearning

process.

The principles of credibility, accountability, and meaningful participation in the context of
cumulative effects and sustainability assessment require an open process, through which criteria
for making decisns are discussed, responsibilities are identified, and approaches to meaningful
participation are clarified. Ggovernance literature provides context for how these processes
often occur, in which decisiemaking, roles and responsibilities, and partigraare all defined

and operationalized through a Western lens. Ensuring participation, for example, may not
require distinguishing between stakeholders and rightsholders. For this reason, distinguishing
between public participation and engagement wittliggnous peoples that is grounded in
understanding and respecting distinctiveness, nattenation relationships, and self

determination is especially important. Similarly, the identification of roles and responsibilities to
ensureaccountabilitymay notensure processes of identifying appropriate authorities within
Indigenous governance systems are respected. This reinforces the understanding that the

criteria below must be mutually reinforcing if they are going to be mutually agreed upon.

Norms identifie within cegovernance literature can also be seen as governance capacities in
light of governance challenges identified through experiences wigjowernance. For example,
requiring that data are managed, shared, and coordinated within CE assessment and
management does not explicitly ensure that Indigenous knowledge is shared appropriately or
within the philosophical system in which it is embedded. Similarly, the neadtharitative

products and means of enforcement often defatdtéegislation and mgulation within State
governance systems, which does little to acknowledge Indigenous systems of governance and
law. For collaboration and @peration across jurisdictions to occur when Indigenous
jurisdictions are involved, then there needs to be théogsbphical and political spageand

capacityg to do so. Cggovernance approaches therefore require Andigenous authorities to
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understand and develop capacities for criteria such as respectirdesaimination and

distinctiveness.

The substantive eiments described by CE literature provide specific direction for how strategic
level direction, assessment, decisioaking and regulation, and monitoring and enforcement
are carried out. Sustainability assessment provides a broader approach, emphlasineert

for assessment, review, and decisioaking processes that generally follow scoping
requirements and sustainability criteria. As thegooernance literature demonstrates,

dominant approaches to addressing sustainability problems have oftentéaitedude

Indigenous peoples draveactively ignored their concerns, and therefore new approaches
emphasizing a mutually agreagon process are required. Consequently,riéd@nce on theCE
model that is based on characteristics such as identifyingd/a@bmponents, effects, stressors,

trends, thresholds, and alternatives may not be mutwalteptablen all circumstances.

The categories of establishing a strategic level direction (where do you wardrnd gow are

you going to get ther®, ensurig a review and decisiemaking process (hodo you make sure
AGQa A Y2tarRl Ye§ufidgSrRnitoring and enforcement (howyda are on track and
respond to chang® are sufficiently broad that more specific detail can be clarified in context.
The cegovernanceand sustainabilitliteratures can also provide direction for how the

substantive and process elements of addressing cumulative effects might be elaborated. For
example, in setting the strategic direction, the reference framework that providgsnge for

the process and structure (e.g., jurisdictions, roles, and responsibilities) can also draw attention
to how decisiormaking power and authority is determined, a natiomation relationship is
understood by those involved, a sustainabilitypose identified, and adequate capacities and

resources are in place.

Table6 provides an overview of the consolidated framework that brings togetleecriteria
identified abovanto three categories.flese categories are broadly useful bt loosely
defined and overlap in important waysor example, a normative criterion such as meaningful

engagement with affected Indigenous peoples as deemgkes also has implications for what
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collaboration looks like as a governance critefiibisalsoimportant to note that consolidated

does not imply static, and several of the tensions identified here may shift and spark further
issues when put into pracéc The inherent limitation of a broad framework is that it trades
manageable simplicity of structure and details for greater depth in specific requirements, such as
specified elaborations of thgeneric factors covered within each category, the various options

for addressing them, andeans otconsidemgthem within specific cases or contexAs. noted
previously, it is also important to emphasize that there are multiple possible approaches to

organizing and defining these criteriae iterationpresentedbelow provides one permutation.

67



Table6 - Consolidated framewofkr the development and application of sustainabitigsed approaches to addressaugnulative effectg a cagovernance context

Broad category | Criteria Brief description Relevant bodies of
literature'8

@ sustainability
® cogovernance
O cumulative effects

Futureoriented and | Longterm considerations when identifying and assessir] ® 0

longterm possible futures and alternative pathways to desirable

futures
Learning and co Individual and collective learning, including capacity 00 O
learning building, responding to new knowledge (e.g., through

monitoring),learning that challengasays of knowing and
_ o being that are rooted in oppressioand learning through
Normativecriteria relationships, whileespecting the boundaries of what
knowledge can be appropriately shared within those
relationships

Meaningful public Ensuring those impacted and those with interests in the @ ©
participation and process are involved, ensuring the natufr@articipation is
engagement meaningful through early and consistent engagement tf

Is active, encourages dialogue and mutual respect
(interactional justice), provides space for multiple views

¥ The colour coding in this table is intended to represent most major links to criteria referenced within the specifid btstiss@ and does not imply that

any body of literature not referenced is irrelevant.
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be heard based on the best available information
(procedural justice)and potentially involves the delegatic
of authority (distributive justice)

Meaningful Ensuring impacted Indigenous peoples have deeision

engagement with making authorities and influence within the pess as o0

affected Indigenous | inherent rightsholders rather than stakeholders,

peoples as decisien | questioning whose legal traditions are used to make

makers decisions, and ensuring the decisioaking process is
mutually defined

Credibility A process that is both explicit and open, with clear [
justification for decisions made in light of contspiecific
and widely debated criteria and tradé rules

Accountability Clear roles and responsibilities, with mechanisms to en| @
responsibilities are met

Sustainability purpose Values2 6 2SO0 A 3Sa s> ONKoStSNA I = | @
undertakings that make positive contributions to
sustainability, while also avoiding or minimizing adversg
S T ¥ FROGildsdn et al., 2020, p. 12)

Goal of peaceful co | Seltdetermining parties mutually agree to the terms of ®

existence

0 KS A NJ NXlased dndrindipled df JRutudl
recognition, mutual respect, and shared responsibility f
maintainid (G K2a$S NBf I (A 2FRXKA LI
2015b, p. 5)
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Understand and
respect distinctivenes

Understanding and respecting the differences between
those involved with the aim of building mutual respect,
where differences aranderstood in the entirety of their
philosophical and historical contexts without reinforcing
problematic dichotomies and while also acknowledging
fluidity of peoples, cultures, and ways of knowing

Selfdetermination

Recognition, awareness, and wheezessary support for
revitalization of Indigenous responsibilities, rights,
governance institutions and processes, and legal order
and the autonomy of Indigenous peoples to choose hoy
and to what extent these components are engaged with
co-governance

Effectiveness,
efficiency, and
fairness

Clear and consistent overall guidance combined with
flexibility to address context and arising issues, as well
predictability of process over outcome
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Substantive
criteria

Establish a reference
framework

Egablish a reference framework for-gmverned
approaches to CE that guides the structure and proces
including but not limited to identifying

1 Roles, responsibilities, and relevant jurisdictions

1 The terms of the relationship between those
involvedthat reflect purposes of peaceful-co
existence and setfetermination;

Required capacities and resources;

Decisioamaking powers and authorities, includin
attention to who is impacted and whose legal
traditions define how decisiomakers are
identified;

1 Processes for meaningful engagement, including
identifying guiding concepts (e.qg., free, prior and
informed consent) and how different legal
traditions and governing institutions are involved

9 Criteria for decisioimaking and tradeff rules

Strategid¢regional

level processes to
provide strategic level
direction

Strategi¢regional level processgsovidestrategiclevel
direction based on widely debated, mutually defined, 10
term objectives that considdaroad alternatives, big policy
issuesand cumulative effectsand may include the
identification of some or all of the following:

9 Values that are broadly scoped and relevant to
appropriate contexts and scales;
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i Indicatorsthat should be measurableased on
best availabl&nowledge, appropriate to context,
and costeffective;

Temporal and spatial boundaries;

Effects, stressors, and trends that consider hum;
and natural activitiesnteractions, andboth
positive and negative impacts and cumulative
effects;

1 Management targts and thresholds (or
equivalents) that are grounded in best available
knowledge;

Alternatives, including a null option

Authoritative products/requirements (policies,
plans, governance structures, ethat have
respect due to the credibility of the press used as
well asthe lawbasedauthority of the governments
issuing the directivgs

Review, decision
making, and
regulatory processes

Projectlevel asessment, decisiemaking, and regulating
processes that allow for uncertainties and alternatives
reflect previously defined objectives, contspiecified
sustainabilitybased criteria and tradeff rules; ensure
transparency, credibility, and accountability actions; an
specify means of implementation

Followup and
monitoring

Monitoring and followup that includes attention to
unanticipated effects, pressures, opportunities, thresho
gradual changeand early warning signalEnsures
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effective responses consistent with sustainability
objectives and identifies pathways foesults to inform
decisionmaking.

Governance
criteria

Enforcementand Requirements and capacities fdelivering clear direction

compliance andensuring compliancesombined with flexibility where
necessary

Proactiveapproach Early initiation

Data management,
sharing, and
coordination

Means and capacities for managing, sharing, and co
ordinating data across jurisdictions and, where Indigeng
and traditional knowledge is involved, principles tied to
understanding and respecting distinctiveness and co
learning are reflected.

Collaboration and co
operation, including
meaningful
involvement of
affected Indigenous
authorities as
decisioAamakers

Collaboration and coperation across governidgpdies
and jurisdictions, and, where Indigenous authorities are
involved, ensuring there is space and capacity for these
authorities to engage in collaboration as decisitakers

Integrated andiered
application

Strategic/regional level guidanbeth informs andis
informed byother relveant governance processes (e.g.,
data collectionpnd projectspecific assessments
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3.5Concluding thoughts

This chapter identified key criteria relevantiie development and application ofsainability
based approaches to addressing cumulative effects irgawernance context reviewed three
bodies of literatureg coveringsustainability assessment regimes,governance models
involving Indigenous and néndigenous authorities, and approaches to cumulative effects
assessment and managemegfocusing primarilpn Canada, as well as cases internationally
involving a similanexus of issues. Within each body of literature, | identified key criteria and
common challenges or critiques. This provided the basis for a consolidated fram&ibekhe
criteria within the consolidated framework are complex and numerous, all litesgures
emphasize the neetb respect the context of particulapplications Specifying the framework
to contextmay result irpotentially unique combinations of criteria, which reflects their
interacting and overlapping nature. Nonetheless, allr@ait@erit attention within applicatioto

remind players in specific cases and places of considerations often found to be important

In the next two chapters, | introduce the case context. Dingbinationof this consolidated
framework andhe understandng of case contexdet out in chaptes4 and 5then provide for

contextspecific elaboration iohaptersé and 7
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Chapter 4: Historical and current context forgavernance in the Yuk@nd

Tr'ondék Hwéch'in traditional territory

Elders and@rchaeologists give different versions of how humans came to be
living in the area now called the Yukon. This is because they begin with
different questions. When Yukon elders talk about human origins, they are less
concerned about where people came frolnamn with how people became fully
human.

- Julie CruikshanReading Voices

4.1 Introduction

In describing the case context for this research, taiaddress the second research objective
identified in Chapter.1Specifically, | aim @arify how the curreico-governance context

related to natural resource management in the Yukiod TH traditional territorgpecificallyhas
been constructed and identify existing issues and processes related to CE within that context
This chapter addresses the first compohof that objective by focussing on how the current co
governance framework hdgeen establishedlhissets the stage for Chapter 5, which provides

finer scale description ofiorent CEssues and existing approashaithin the case study area.

As the Cruikshank quote above demonstrates, where a storyteller begins a story is not an

objective choiceThis telling of cagovernance is likely one of many possible versitmsell this

story well, | draw othe metaphorof a tree. This metaphor was chosen for several reasons. First,

it has relevance to Tr'ondék Hwéch'in, as representé&igiure4 and elaborated in Appendix D.

Secondthis metaphor is used within Canadian legal scholarship, as many Canadian
O2yaidAldziAz2ylt aOK2fl NE NI BENWsi2017)ThIG, aO2 y & (0 A { dz
similar concept has been proposedAsronMills, anAnishinaabe scholar from Couchiching First

Nators G2 RSAONRAROGS fS3IFf AEAS SNBRG & ANKLWNG @3y d alQ
fAFSH2NI R 2NJ alKS &S {epatgmolgical aridetsthrdDgsiviich O2 a Y 2

situate us in creation and thus which allow us to orient ourselves in all our relationships in a good

¥ This concept is elaborated furthergaction9.4.3

75



¢ | @viills, 2016, p. 852)he trunk of the tree represes constitutional orders, which dictate

how diverse peoples with varying needs and ideeate and sustaithemselvesas communities

(Mills in Ross, 2019y he branches of the tree represent legal traditidhe (nstitutions and

processes that create, sustain, and unmake,lamg the leaves represent laws themselves

(Mills, 20162 A UK GKA& YSGFLIK2N 02YSa (GKS dzy RSNR G yYRA
SPSYy AT GKSBQNB 020K gKAGS O0ANDK:I G@8ls,al YS |3
2016, p. 863)

While | draw on several of the concepts that Mills puts forward in this metapbluging his
representation of lifeworlds and constitutional orders; use othese concepts isistonnected

from his larger body of work and is adaptedocus on dimensions gibvernance and

sustainabilityWithin this adapted metaphot pay particular attention to how lifeworlds and
constitutional orders reflect understandings of the relation&l@ween people and the

relationship between people and the rest of the biosphere, both fundamental understandings of
sustainability. BEanches encompaggvernance bodies and procesgeserally which include

but arenot limited to legal traditiond uncerstand leaves to represent the outcomes of those
governancerocessege.g., laws, policies, plankjlsorecognize thesystems obeliefs values,

andideas that sustain the tree, represented by rain (Sigeire2).
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Systems of beliefs, ideas,
and values that support
the governance landscape

O 0

0 Outcomes of governance
processes

Governance bodies and
processes

Constitutional order

Lifeworld

Figure2 ¢ Proposed metaphor for understanding the governance landscape in the case context, drawing from Mills (2016)

The purpose of using this metaphotascharacterizéoroadlythe shifting governance landscape
leading up to thesigning of thaJFA as well ashe interconnected systems and interactions that
shapedthis landscape. This provides a useful starting poirddscribing the current co
governance regiméts relationship to pre&JFAgovernanceand the implications of this
relationship for the implementation of a-gwvernance regime in which cumulative effects are

addressed.

| begin with a brief and imped@ei A y i NP RdzOl A 2 y gaveZnantd\NIhe puidsdis | 45 O
not to analyze the ways in which Tr'ondék Hwéch'in governance has existed and evolved since

time immemorial. Rather, it is to acknowledge the interconnected strands that make up Tr'ondék
Hwéchin governance as a starting point tben understanding how this systelnas been

disrupted but continues to existhrough the arrival of settlerand a colonial government amnul

the years that followed.describe some of the ways in which the govecedandscape related

to natural resource managemeahanged in the decades following the Gold Rush up to the

signing of the&JFAand related agreements (e.g., Tr'ondék Hwéch'in final angieeéirnment
agreements)Finally, bescribe the current approadh co-governance in the regioms

established under theJFA
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Theprimarymethod for this sectiowasdocument analysjsvhich focussed on current and
historical records related to TH traditional territory and natural resource management in the

Yukon preJFA as well as theJFAand related agreements and legislation.
4.2 Tr'ondék Hwéch'in governance

¢KS ¢NR2Yy RS Déneéziudra K K Sy LISBIBI Sn tidsTconiexs, Ariondékl y R €

Hwéch'in refers to the nation, the culture, and the governtif@&/inton, 2019) Though other

names have been associated WittNQ 2 Y R § {, in¢cludiSgOKR AP G A OKQAY I ¢ NRBY R}
Moosehide Indians, and Dawson Indian Baémelse names are not reflective@&nezhu

identity. In theHan languagé® a language that is spoken around the Yukon River drainage,

spanning from western Yukdo eastern Alask@Midnight Arts, 2003) G KS 62 NR&a & ¢ NH 2
| 63 ORWBAWE GiKS LIS2LX S gK2 A dtth&icatesian ilnpoBanty 2 dzi K
story about ancestral occupatian TrQéhék a siteat the mouth ofwhat iscurrently known as

the Klondike RivdGerald Isaac in Dobrowolsky, 2014, p. 128&)l history speaks to the range

of areas where Haspeakerdravelled, the boundaries of wthi are more fluid than those

represented in the traditional territory maps produced by land claims agreelfsesfSigure

3).2 While Tr'ondék Hwéch'in acknowledges andepts the responsibilities associated with its

traditional territory that stem from its Final and S8lfvernment Agreements, it also continues

to acknowledge ties to, occupation of, and obligations to its homéRealumont, n.d.3? For

Tr'ondék Hwécim, homeland islefined byoour stories, our landmarks and place names, our

social connections and obligations, and the footsteps of our ancg&eemont, n.d., p. 1)

201dentifying people according to language groups is useful yet flawed. For example, the upper Yukon River

languages include names identified by&iia 2 y Ay aOASyGAad 2AtfAFY 51ttt o0So3ad
who classified these languages despite having never been to the upper Yukon River. As Cruikshank describes,

G9f RSNI & alLlSF{SNAR 2F ,dzl2y (I AR@IABEE d2SNBFESINIG2SNKS Ya:
(Cruikshank, 1991, p. 65) NR 2 ¥y R § 1 in its susréhi@ridgntifies as &lanspeaking nation, but the citizenry

have ancestral ties to several languages and language has not historically been as strong an identifier as family or kin
connections (J. Beaumont, personal communication, October 13, 2020).

21 (Midnight Arts 2003)

22Because the analysis for this research focuses-gowernance and thdFAL dza S G KS G SNXY a i NI RAG
NF GKSNJ GKFYy aK2YStlyRED
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¢ NI § i ttieReghical framework that guidEgnezhuo IvS G Ay | 0TI NDR yRISY ¢

| 63 OKQA Y I . Tihisfram®viork edapsulatés principles and values of community and
responsibility to it; relationships with humans, Ammans, and the land; reciprocity; and a

sense of legadyat informs consideration déiture generation® ¢ N2y R31 | 63 OKQAY X
22). These concepts are not set in stone but are flexible and evolve in the way that culture
evolves to reflect present and futureaiities. Tied t¢ NX2 § IK NaRsgaat time?3 stories

Examples of such stories are those that portray Crow, who made the world and who made
people, andt & £ Q ,2hé Trdvder who made the world safe BiEnezhy(Winton, 2019)

These principles, values, andsmologyare partof the lifeworld at playvithin TH goveance

and the systems that support ithey emphasize key understandings such as debxé@ngzhu
specifically in relation to the land (as the name indicates), blurring the lines between human and
nonhuman (in Crow antl & £ Q  $tagids Especially) ardkfining the relationship between

them as one of equality, and emphasizing communities defined by relationships of reciprocity
and respect (as central to NI §)KWiziod, 2019)

BasAraldlryd GAYSE NBFSNR (2 GKS GAYSESaa yrddaNB 2F (GKS &l
past.
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Traditional Territories
& S T of Yukon First Nations
“@5 Loy : and Settlement Areas
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Figure3 - Traditional Territories of Y

ukon First Natitins

24t is also important to note that in the context of First Nations that have not signed Final a@dv@etfment
Agreements in tb Yukon, the boundaries of traditional territories may be contested.
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Prior to settlers arriving in TH homelands, decisiaking and leadership was diffuse. A fluid

method of governance was central to survival of Tr'ondék Hwéch'in as travelers, and as salmon
and caribou peopléVNinton, 2019) Governance systems allowed for both concentrated and
dispersed groups of people. Small groumse together at certain times and places throughout

the year depending on the land, animals, and their cycles. Places of gathering may have a level of
consistency for many small groups, but there was also flexibility depending on and in response to
the lard and other social factors (J. Beaumont, personal communication, October 13, 2020).
When people were concentrated in larger groups, governance systems could be expressed in
more formalized ways (e.g., through potlatch), and in times of dispersion itbemdche less
formalized and come from within the group itself, much in the same way as it would within a
family (J. Beaumont, personal communication, October 13, 2020). In other words, governance

systems responded to the needs of the group at any time.

When leadership was requirethe rolewas filled by an individual who had the appropriate set

of skills or knowledg@nd rolesshiftedas groups shifted ¢ N 2 y FKIA VIZgl&g@me i O O

cases, leadership was hereditévyinton,2019) Leaders were expected to lead by example, be
respectful of their people, ensure people had the resources necessary for survival, seek advice

from all and especially Elders, be good stewards of the land, handle disputes, play a key role

within ceemonies, and act as a spokesperson for their commaniyND 2 Y RS {1 | 63 OKQA Y
47). Leaders did not have singuiadependentauthority; decisions were made through

processes of deliberation and discussion, which could involve many pemplee l[derson could

compel another to do something and to even try would be disrespé€dtfBeaumont, personal

communication, October 13, 20R0

There are multiple sources of TH Edguch as natural law, which comes from the land and

animals(Winton, 2019) For example, many Crow anhs& Wézhs&tories provide guidance

BLi A& AYLRNIFYyd G2 Ot FNRATFE OGKFIG g Aa 2FGSYy aw 0 SNLINEB
is an intellectual process, not a thing, and it is something #tlp actually do. Indigenous peoples apply law to

manage all aspects of political, economic, and social life including harvesting fish and game, accessing and

distributing resources, managing lands and watésipoleon, 2016, p. 2Borrows identifies five sources of

Indigenous law, includirgpacred, natural, deliberative, positivistic, and customaryBomrows, 2010)
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around principles and values tied to natural law and encourage consideration of natu#fal law.
Laws are transmitted through a number of gsses, such as oral tradition, storssngs
ceremonies (including the ceremonies themselves and the materials attached to them, such as
ganhékor sacred dancing sticks), amormative behaviour (e.g., acceptable behaviours and
actions that come from beg immersed in daily lif€¢)Vinton, 2019) They are enforced thugh

daily life and relationships, especially with El@éafmton,2019) as well as through other

aspects of the governance system, such as éhafsgl processes of consendumsed decision

making.

TH lawprovides important guidance for enactibgNX) §. Falz&xamplet NR2 Yy R3S {1 | 65 OKQA
elder Annie Henr$ E LJt MWheyi §iok takie this medicine you have to replace something in

place of iIXSometime if you got matches, you put matches there. If you got tobacco, you put

G20 002 GKSNB® ¢KSy @&2dz 02 0 SiNamieiHendylid Winfoh, A y 2 ( K
2019, p. 11)In this example, the concept of reciprocity is embedded in TH cosmology, TH law
establishes the need to replace medicine with matches or tobacco, and the consequence of not
following this law is bad weath@Vinton, 2019)5 N QiS5 d sPecific part of TH law that speaks to
specificconduct that would bring luck or lead to a loss of luck. This information is shared by

Annie to communicate how to live in a good wayN.I) § (\Vitrier§ 2019)

Components of this governance system described above are captured visually in Figure 3, a
painting byHan Gwechin and Northern Tutchoamtist Darcy Tara (sé\ppendipxDY G ¢ KS 2 | & 2
0KS { LIANRGUGE I NI A).aThis desgriptiod IBNgSviérhainde & ylot detyinRhe pakt2
While changes described in the remaindethis chapter impacted TH methods of governance
in significant ways,
the goals and values of governance are the saoaing for family,
maintaining harmony within the community, and honouring relationships with

the land and animals. The guiding piphes of respect and reciprocity, as
modeled by animals around them, and passed on by Crow and Tsa Wézhe, are

%2 KAfS GKAA LINRP2SOGO aSié 2dzi G2 AyO2N1LIRNIGS 62N)] FTNRY ¢
appropriate), the timeline for the law project did not coincide with the time of writing.

271t is important to note that the concept of a chief or headman may have been exaggerated by historical accounts,

written by newcomers with Eut@merican expectations of a hierarchical approach to goverr(&icdon, 2019)
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A0AtTE Ay STFFSOUT K286SOSNE (KS ¢NR2YRS] | 48
(Winton, 2019, p. 64)
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Figure4 - "The Way of Spirit", by Darcy Tara (see App&nfdixartist statement)
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4.3 Klondike Gold Rush (1898699) and the changing governance landscape

The Klondike Gold Rush marks a key turning point in the pace éndfsdaange within TH
traditional territory?® A large body of work has been dedicated to recounting3tid Rush era

on THhomelands the extensivedetails of which are beyond the scope of this chaf@eme of

these changes were single events. For etapi® My T = ¢ ab Mipofiddisiefor TH at

the mouth of the Klondike Rivewas overrun by traders and prospectaadt NQ 2 Y R $ |

| 583 OKQAY Y2 @SR dawastrdamcsll&ddviodséhi@d® Giler2cifanges associated

with mining and miningelated activities were cumulative, including cleatting of forests,
permafrost thaw, overharvesting of wildlife, changes to water quality and flow, introduction of
the cash economy, and overcrowdii@reen, 2018)Such changes resulted in impacts to wildlife
habitat, limits to areas where N2 2 Y R § { couldhareest, @ifanges to fish and wildlife
populations that required shifts in harvesting practices (e.g., hunting at different times of year or
in new areas)gss time to participate in harvesting activities, and healffacts(Green, 2018)

These in turn had implications for Tr'ondék Hwéch'in and their ability to maintain responsibilities
to and relationships witthe natural world aroundhem. These impacisere generally ignored

by the Crow?P anddid not disappear witthe end of the Gold Rush. While many miners left the

28t js important to note that the years prior to the Gold Rush of 1896 involved interactionsogtwet N 2 Y R § |

| 63 0KQAY YR ySgO2YSNAE® CNRY mMynn (2 G§KS SAlk mMyynas
prospecting and mining within TH traditional territory (Green, 2018, p. 27). With these changes came new
technologies (e.g., guns, fish netteel tools), institutions (e.g., trading posts, market economies), and settlers (e.g.,
white trappers), all of which influenced the ways in which Indigenous peoples engaged with the land and with each
other (Cruikshank, 1974). However, such changesadicthatch the sudden and significant influx of people and

K.

YAYAY3I OGAGAGE F38a20AFGSR 6AGK (GKS YiE2yRA]S D2t R wdz K

participation in new ways was often voluntary. We have always been interested itheasvand practices. Other
experiences in these early years of contact were imposed upon us. This meant that although we always had agency,

OKIFIy3aS AiGasStT ola 2FiSyaF2NOSR dzLl2y dzadé€ 6. Sk dzy2y iz yoROD
29 There ardiffering interpretations of why this2n@S 2 OO dzNNBR® ! OO2NRAyYy 3 (2 2yS dzyR

| 63 0KQAY 6SNB SaaSyidrartte asAyRi{SR 2dz2i 2F GKSANI £ yR

woman later explained that the chief at the time chose to move their settlement in tordestance themselves
from the influence of the newcome(blishler & Simeone, 2004)

0

30 For example, in909, the federal Minister of the Interior afddzLISNA Yy § SY RSy & 2 innyy RALF Y | FFI

opinion the Indians of the Yukon have not been injured as the result of the occupation of the Territory by the white
people"(Green, 2018, p. 343).
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region, the shift towards more industrialized and mechanized approaches to mining that

followed this period continued to transform the landscape in significant (Gagen, 2018)

Impacts on Tr'ondék Hwéch'in associated with the Gadth Rere not accidents of history.

Rather, they were outcomes facilitated by the colonial policies of the State, which created a
combination of unrestricted access to Crown land (as defined by the federal government) for
miners; open access to timber, watand wildlife associated with mining claims; and the
privatization of land for mining purposgSreen, 2018)The entrenchment of State policies,

laws, and institutions that were established during and after the Gold Rush also added to
changes in how governance was approached in the regiaditional laws were consistently

OKI ff SYaSR 0 &mpositiéh offtfeis OZESNF R (G KS ofedhady RS {1 |
little choice in complyin{Dobrowolsky, 2008)ndeed, the very existence of Tr'ondék Hwéch'in

law was often ignored by those establishind enforcing State lawis the region.

This is not to say that TH was passive in the encroachment of Stakotaaxample, following
CNH2YRS| | 650OKUAY QA NBt20FdA2y (G2 az22aSKARS
ganhak (sacred dancing sj)ittt Han relations in Alaska for safeguardidgbrowolsky, 2014)

The use of songs, drums, and related materials are key practices that reinforce Indigenous legal
traditions(Borrows, 2005b)n protecting these practices, Chief Isaac moved to prote@ta H

system of law in a time that it was under threat.

4.4 PostGold Rush entrenchment tife settler governance regin{@900s1990s)

The assertion of State law and systems of governance on TH homelands continued following the
Gold Rush. Though the specifics of this time are beyond the scope of what is presented here,
several example®lated to land and resource managemeetnonstrate eme of the ways in

which governance in the area continued to change. Practices central to TH governance
continued to be undermined and, in some cases, badh&be federal government

GSyO02dzN) 3SR I 062 NRsAppoftind butlaiShe kdmStiminacted rbanya St F

31 There are some complexities to how this played out in medtor example, while potlatches were banned, the
continued to be practiced by TH, in some cases ofg@ngen, 2018)Enforcement of some State laws in this regard
was not always clear cut
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witnessed, for example, in policy and regulations related to fishing, hunting, and trapping.

Changes to fishing regulatis banned fish weirs and dipnets, which Tr'ondék Hwéch'in had
previously used, and expensive commercial licenses added to these l{@resns, 2018)The

power to issue and refuse commercial licesilay in the hands of the NoftestMounted

Police (NWMP) Fisheries Oversd@wseen, 2018)Territorial hunting policies followed a similar
trajectory, imposing cosprohibitive licenses for Indigenous Yukoners choosing to sell game
meat32¢ 2 | RR (2 {KNBEARYY imabH K dzy inciMiy HF rdl@iohsin € a1 |
Eagleg were charged a significant fee to hunt in the YuiddaCandless, 1985urther

disrupting Tr'ondék Hwéch'in hunting cycles in the area between the Klondike River and Eagle,
which was used extensively for hunting prior to the Gold Riighkshank, 1974; Green, 2018)

Enforcement of th®©rdinancet this time was also in the hands of the NWMP.

In 1950, the introduction of registered traplines continued thisdrehdisplacement and
RAANHzZLIGAZ2Y ® ¢KS 3I20SNYYSyidiQa AyaSyiliAizy o0SKAYR
numbers of norAndigenous trappers and protect the interests of Indigenous trappers
accordingly{Usher & Staples, 1988) was also a means of turning trapping and the land
stewardship system that encompassed it into an activity that fit the rationality of the market
economy through exclusivity of use and private land owne(klsper & Staples, 1988h
summary,
The sib and moiety relations around which huntfighing and trapping
territories were traditionally organized, and upon which social responsibility
and obligation rested were undermined by a system that confesigda(
private and exclusive right of use with trapline ownership. This created many
probf SYad 06SG6SSYy WY2RSNYyQ FYyR WiINIRAGAZ2YITQ
redefined arbitrarily without consideration for drainages; traditional access
I ONRPaa WFLFIYAftEeQ fFryRa 6SNB RSYASR 0@ AYRAC

32wildlife was one of the few areas relatedands and resources over which territorial authorities paers

delegated from the federal governmeicCandless, 1985)

3n practice, enforcement of th@rdinances | & 2F G Sy f AYAGSRI 6 A précticas2eveéd if SEOS LJG A -
contrary to law, had no effect on game populations, there was no need to enforce that law, particularly with Indians.

The only exception to this might be the restriction on killing of females, which the police often enforced, sometimes

K I NBA(MdCanéless, 1985, p. 37)
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Indian land use and fad to protect it from activities that damaged habitat

YR 6KAOK GKNBIFGISYSR oAt REATSD® [AySa GKI
use and often considered to be in poor standing. On this basis licenses could

be revoked and transfer to other family mieens denied(Usher & Staples,

1988, pp. 146147)

It isalsoimportant to note that the creation and assertion of these laws on TH traditional
territory are not only about impacts to the activities themselves or related effects to subsistenc
or livelihoods** They are also about disruptions to the ability of Tr'ondék Hwéchéipplythe

laws and live within an ethical framework thatveexisted since time immemorial.

Tr'ondék Hwéch'in continued to resiatcommodateand adapt to thesehangegGreen,

2018) For exampleni 1921, the Moosehide Council was formed, consisting of seven councillors
(Dobrowolsky, 2008yVhile this move marked a shift towards more formalized and centralized

forms of decisionmaking, it also created a means for Tr'ondék Hwéch'in to navigate the
relationshipd SG 6 SSy GKSANI O2YYdzyAideé FyR GKS {dGFdSQa
understanding of leadership with a council, a form of governance recognized by the State. This
council not only worked to maintain TH values and principles by enforcing their lanerinsd

alongside other authorities within the community, but also liaised with the federal government

on behalf of their communitgDobrowolsky, 2008)

Many of the decisioimaking processes regarding lands and resources in the Yukon that existed
prior to the modern treaties laid the foundation for pasff Agovernance. Prasseghat are

now considered central to addressing cumulative effects in the Ysikoimas water licensing

and impact assessmentere created through federal legislation and policy in the 1970s
(Clementino, 2008; Government of Yukon, 20D&cisiormaking at this time was largely
centralizedn the hands of or delegated by the federal governmetith a limited role for

Indigenous authoritied~or example, under the Environmentas@ssment Review Process

34 For example, in 1954, Moosehide Council memb8rJé @ W2 aSLIK gNBGS | € SGGSNI G2 |
boy from Moosehide got in trouble over killing his game which he really need it when he says he only had tea and

salt that was all he got to eat at the time and now he really got nothingndiaa live on game for last pass 200

@8SIFENRBR |32 YR (KS@ SN&s&ph,A964) G KSANI O2dzy G NB €
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Guidelines Ordé? of 1984, there were three levels of environmental assessment. Level |
projects often involved information being forwarded to the Council of Yukon First Nations
(CYFN), but this was not required; for Level Il projects, representatives from CYFN wet® invite
participate in the Regional Environmental Review Committee (RERC) only if they were affected
by the proposed project; aricevel Il projects required a panel review, but there were no

stipulations requiring the involvement of northern or IndigenousppeClementino, 2008)

The limitations of these processes to adequately address impacts to Indigenous lands and
peoples played an important role in setting tftage for land claims agreements. For example, in
the 1980s, the Dawson Indian Baaged concerns over placer mining activities at Lousetown

(¢ NP2 Q.@KrEdrns related to water in this case were presented as issues of cumulative effects:
& dzy' R S iNg pféesiusiefiwater use applications are assessed individually without reference to
the combined effects of numerous operations on the same watershed. A study must be

dzy RSNIF 1Sy G2 FraaSaa GKS Odzydz I (DawgbSFirStTFSOG 27
Nation, 1992, p. 2Moreover, TH raised concernatfallowing mining on a site of such

significance to the First Nation would undermine the integrity of the lands claims process
(Dawson Indian Band, 198&)though Tr'ondék Hwéch'in participated both in Water Board

reviews and in the RERC process, no resolution was found to address the above concerns,

resulting in the Dawson Indian Band taking Arkona Resdorcesrt in 19926

35 These guidelines provided clarification to the fedEralironmental Assessment Review Prooé4873 and was

eventually replaced by the Canadian Environmental Assessment Act of 1995, then the Yukon Environmental

Assessmnt Act of 2003, and finally the Yukon Environmental and -&acoomic Assessment Act of 2004 under

the UFA(Clementino, 2008)

36 This issue was ongoing foveeal years and involved a number of legal disputes. It is worth noting that this case

invoked a number of narratives and concepts relevant to land and resources governance at the time. For example,

in a Statement of Defence, representative Bruce WilssiviS (G Kl G aGKS 5F a2y LYRALY .|y
the Indian Act and as such cannot bring this action because it is beyond the powers or capacity of an Indian band

ONBF GSR dzy RSNJ 6 &RI RBYRARY 1 Odza S+ gRA  led thefdRds yeddne plefI 0 ST 2 |
Of | AStaieent of Defen¢d992, pp. &2) This interpretation stood in contrast to the significance of the site for

TH and its understanding of seasonal traditional land usage. Whild-fy@otected existing mining claims within

identified settlement lands, the TH land claim agreement (1998)red that the Canadian government purchased

the mining interests at the site and, in 2002, it was designated a National Historic Site of(Baaadwnt &

Edwards, n.d.)
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As has been demonstrated throughout this chapter, the governance landscape continued to shift
following the arrival of settlers in TH traditional territoigr both TH and settler governance

regimes During and following the Gold Ruy#te settler governance regimevhichlargely

ignored existingaws andegal systemscreated policies, regulations, licaémg processe<etc.

that sought to define and restrict how Indigenous peoples in the Yukon related to the land and

to each otherThe creation of formalizegbvernance bodies amtocesses related to lands and
resources, such as water licensing and the environmental assessment review provessd

marginal opportunities for the involvement of Indigenous authorities in degismg

processes. However, they were ultimatédminated by Crown authority anoh at least one

notable case, appeared limited in their ability to addresstimeerngaised by Indigenous

authorities

Returning tahe tree metaphor outlined ifigure2, the changes described here are
consequences of the branches and leaves; it is therefore important to acknowledge the trunk
and roots. The purpose here is simply to demonstrate that there are important ways of
understanding the worldnd sustaining commitiesthat shaped the State policies, processes,
and laws governing land and people descrifieolve Because these ways of understanding are
often hidden, as tree roots often are, identifying the underpinnings of these concepts and the
systems to which theare tied is a necessary step in understanding the context in which co

governance has emerged.

Changes to the governance landscape in the Yukon are characterized in part by shifting
understandings ahe land and relationships ta Relationships witthe land under State policy
were characterized by the move towards individual ownership of land and resources, rather than

collective responsibilities to it. As Usher and Staples describe the situation,

the staking of mineral claims was predicated on dea ithat natural resources

were a common property resource held by the Crown, and that the right of
ownership to certain resources such as surface lands and the use of others, such
4 adzoadzZNFIF OS YAYSNIfaszx O2dzZ R ou8 | ff
flyR (GSydaNBE a8aiSYXKIR y2 Ay¥FfdzSyoOS
Indians(Usher & Staples, 1988, p. 135)

20 (SR
23S NJ
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Tied to this understanding of relationships to the land is a specific understanding of relationships
betweenand amongyeople, emphasizing indiwdlity, exclusivity of use, a prioritizationsoime
interestsover othersborders defined by a nation state. addition, these changes reflect a shift

in understanding how land is used, the implication being that land is used when it is continually

occpied and/or has productive capacity

The above changes in how relationships with land and people are undestdodplemented
are demonstrative of the lifeworld and constitutional order at pléagyare also fed byystems
of beliefs, ideas, and valué®r examplethe concept of ownership of land, as well as the
related concept of defining its value by its contribution to the economy, are grounded in the
fundamental perception of land as property that humans have control over rather than as a
living thing. This perception is one outcome of the lifeworld at (#ay., the creation of
human/northuman divisions)it reflects a way of understanding the world that is grounded in
and supported bjong-standing assumptions of human dominion over nature within
Christianity’ and other western traditionandthe further steps of the scientific revolutitrand

rise of modern economics and capitalist political econmy.

The emphasis on individualigyin human relationships with the land and with each othisr
similarlydriven by modern science and economitss also reflective @f liberal constitutional

order. Within this constitutional order,

we exist (or imagine ourselves to have existed)rasémtly disconnected

dzyAdas | fGdK2dzAaAK ¢S QNBrarbnndctidd trought OK22 3 Ay 3
social contract. In this world, earth merely forms the background against which

KdzYlFya f A0S 2dzi KAAG2NEBE® ¢KAA ©2NI RQa 02y 3
but rather is spontaneously created through human(Miills, 2016, p. 864)

1 a4 wdzS ( K S Nde RrigjdageNiBed i6 thebesiowal ugurmans of dominion over the earth in Genesis 1 is

oneof dominating power and sovereignty. TR WR& GNJ} yaf | 6SR aadzowRdzS¢ FyR aKI @S
militarist trampling down and subduing of agdoe 6 LJPHHCc O ® | 2 6 SOSNE | & wdzSGKSNJ I f a2
themes within Christianity that point to different understandings of the huneare rdationshipgRuether, 2003,

p. 226)

38 Specifically, the shift away from seeing the Earth as animate, living, and unknowable to one thatilig prima
YSOKFYAOIT IyR (y2¢lofS GKNRdzZZK & O0A Sy QEechaBSIBPENNER (2 0
3% Castree provides a useful overview of critiques of the commodification of nature within cafiCasnee,

2003)
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This constitutional order and the lifeworld to which it is aeelinvoked through many of the
changes to the governae landscape in the Yukon and TH traditional territory described above,
including thencreasingly centralized authority in the hands of the Crown and the emphasis on
specific rights and dutie$his is demonstratedpf examplejnthe Crow2 & | £ 62 OF G A 2y

ownership overland andrights to theuse of resources

A central characteristic this constitutional order is the centrality of assunt&@wn

sovereignty and simultaneous denial of Indigersmisdeterminationand systems of

governanceln the Yukn, the assertion of Crown sovereigstgnds in contrasttd KS / NR gy Qa
FOly26ft SRASYSyYy G 2F ! 02NRIAY I (A (rhaking efloish OK 4 |
elsewhere in Canadd Thoughthe Crown did not sign early treaties in the Yukon, it appéo

have acknowledged Aboriginal title in the regionethelessFor example, a letter from the

Deputy Superintendent General of Indian Affairs to the Bishop of Selkirk on the Upper Yukon

River, it was noted that

the Department has no jurisdiction eMadians in unsurrendered territory; nor
does it appear how without having entered into any Treatyhe Indians can be
otherwise dealt with than white settlers or immigrants relative to such matters as
Your Lordship refers tReed, 1897, p. 1)

Despite this acknowledgent, efforts by the Crown leading up to the signingnodlern treaties
advanced the notion of Crown sovereightyfurther entrenching its authority, in particular over
lands and resourcek.is worth reiterating that these efforts also required the idéof

Indigenous selfletermination and systems of governance.
4.5 Negotiating and signing tHéFA(1973- 1993)

The lifeworld, constitutional ordes, and supportingystemshat shapedhe governance
landscape leading up to the signing of theAsimilarlyshaped the rationale fand resistance
to modern treatiesFor exampleni 1978, the Senate held a special committee meeting on the

proposed Northern Gas Pipeline, a portion of which would pass through the Yukon. When Ron

40 Early treatymaking efforts in Canada were groundeé&nglish lamwhereby Crowrsovereignty coulthe
acquired through caquest or cessiofMcNeil, 2018)
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Veale, legal advisor to the Yukidative Brotherhood, discussed the need for land claims to be
completed prior to a pipeline being built, the idea was met with resistance from Senators on the

committee. Though lengthy, the transcript from this session is notable:

Senator van Roggeweshould face the fadhat this pipeline is going to be

built, because if we do not build it, and if we do not have any industrial
development in this country or any development of any sort, then there is not
going to be any money for anybody to pay any lelaims with, or anything

else for anybody

X

Mr. Veale Our position has been that the pipeline should not be built until the
land claims are settled.

Senator van Roggeyiou want to put a veto on it?

Mr. Veale No, we say we should wait another 10 years for a proper
settlement, as Judge Berger says, becaustatiteclaim is a development

which is going to enhance Indian people in the Yukon and create a better
living The pipeline has many negative implicatimngndian people, as
established by Judge Berger and by Lysyk. The Indian people will bear the
brunt of it. So what you are saying is that they have to commence at the same
time, so that while trying to implement a new regime in the Yukon Territory
theyare going to be getting the brunt of a largeale development, the largest

in the world.

X

Senator FrithThe point he is makirggand | think probably the answer is yes,
but I would like to hear g is that, yes, the Indian people, tNekkon Indians

clam the land because they feel they have a higher or different title than
anybody else to this landk that your point?

Mr. Veale: | agree.

Senator van Roggefihat is the point | am trying to g&tou are claiming a

higher level of title to the land timthe rest of us have to ours.

Mr. VealeYes, | am. But you are putting it one step beyond and saying it is a
veto.

Senator van Roggen: Well, it becomes a veto.

Mr. Veale Not really, because they are prepared to settle, implement and then
have a pipehe put through.

Senator van RoggeBut on what terms? The rest of us are not given that
option, so we are all secontlass citizens

Mr. VealeYou are doing very well for a secenidss citizen

X

Senator van Roggehlived in the Yukon for about eight years and | was
practicing law there. Now, you say these claims have been outstanding for 140
ESINEKIFER YySOSNI KSINR (GKS 62NRA GLYRAFY ¢
life until a few years ago, and certainly ook single time white [sic] | was
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livinginthe Yukaf 2 R2y QG GNB G2 GStt YS GKIG GKS L
years trying to articulate land clainfBroceedings of the Special Committee of

the Senate on a Northern Gas Pipeline Issue, No.1, 3rd Session, 30th

Parliament 1978, pp. 114113, emphasis added)

This transcript is remarkable in that the senators evoked nearly every commonly cited narrative
againstAboriginal and treatyights that they are a barrier to economic development generally

and resource development specifically, that trédfly I K G a I NB SljdzA @1 £ Sy d G2
St SOFIGS OSNIFAY LIS2LS (2 KIFIZgAy3d aKAIKSNE S@
GKS LI adé¢d ¢KSAS yIFNNIGAGZSE NBS LINPRdAzOGA 27F
I NP gy Qa a Ssyiipdver Rrils ahdirgs@urces, concern about threats to Crown

sovereignty, dismissal of Indigenoe#-determination and prioritization of individual autonomy

in the context of right4!

Whilethe settler governance landscape leading up to the sigittge UFAInformed the
I N2 gy Qa NBf I (A 2y sitkvasldot th@ only te®iS tNd/forastNsB lo SpsEBed >
approach Yukon First Nations took to modern treaties was similarly informed by their respective
governance regime#n aworkshog? of representatives involved in the negotiation of thEA,
participants summarizetthe situation as follows:
Yukon First Natiorf¥ FNshave throughout history understood, asserted and
exercised their rights and responsibilities to govern their land andnmass as
well as to maintain and support all of the internal and external relationships
YR I FFFANR SaaSydAl fSeligaverandaitis | Ay Ay 3 (KS&S
essential to successfully implement land and resource rights, to undertake land

stewardship, owership and managemeffirst Principles Project: Summary of
Discussion2020, p. 5)

The workshop participants also laid out the importand8 &fNE G b A2y a Qland2 yy SO
as a principle within theFA

Yukon First Nation people view themselves as inseparable from land and
water. Without land as a key component of thEA the agreement would

M2 KAES /FyFRFQa O2yaltAaddziazyl f 2 NRS N RidEtes, theRnBrivivé a 02 f ¢
2F 1 02NARIAYLFE NAIKGA ONBIGAY3T GKAIKSNI £ S@St ¢ NRAIKGA Aa
characterizes the liberal constitutional order in the coufifiylly, 2008)

42The purpose of the workshop was to produce a plain language summary capturing the spirit and intent of the

UFA from the perspective of those involved in its creation.
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never have been achieved. YFNs embrace land stewardship. LantdifAthe
carries an enormous emotional and spiritual attachment that is recognized in
the values and principles that underlie tHEA This differed from ownership
and is predicated on a funadeental respect for all living thingSirst Principles
Project: Summary of Discussigf20, p. 6)

In light of the above, it isnsurprising that the signatories to thd=A3 had different motivations

for signing, which were strongly tied to their respective systems of governance, from roots to

f SFgSad 5SALIAGS (GKSAS RAT USABES YOS forukt® LI NI A S
understand each other and create a place that minimizes these injusticas We are all treaty

LJS 2 IBirsSRrinciples Project: Summary of Discusaft0, p. 4)

The UFAand subsequent final and selbvernment agreements cdhereforebe seen as
opportunities for the brarites of two trees to intertwine, with hopes of producing leaves that
represent a more peaceful @xistenceWith this in mind, the following section outlinesyk
componentof the Final and SeGovernment agreements established under tHeAin the
Yukon. It briefly addresses sgtfvernment, then describes the righgmvernance bodies and
processesand principles central to tHéFAand cegovernancdramework for landsrad

resources, including approaches to addressing cumulative effects

4.6 Selfgovernmentand theUFA

The current framework for theFAand cegovernance in the Yukon was the result of decades of
advocacy and negotiatiofhe UFAwas signed in 199@ndit took another eight years for TH to
sign Final and SeBovernment Agreements. For Tr'ondék Hwéch'in, the signing of these

agreements marked an important turning point for governance in their traditional territory.

Until the TH Final Agreement was signed tepddtment of Indian Affairs had
a significant amount of control over the affairs of the TH community. It was
perhaps during these years that the influence of many of the original
approaches, principles, and values of leadership were lessened. With the
signing of the Final and Se&fovernment Agreements TH is in a position to
develop a form of governance that combines Yukon First Nations aallie

43While the case context focuses on TH traditional territory specifically, this sectimteeboth theUFAand the
TH Final and SeBovernment Agreements, as the former provided the blueprint for the latter.
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2019c, p. 47)

A useful metaphofor understanding change within TH governance is thahaverturned

canoe imNA OGS NI aiA QYL || 9 fpressritie niepldsr Ssyfolldwerd && b & y S
YI1S GKS OFry2S NRAIKG FYR X 1SSLIAG Ay 6l GSNI &
AK2NBOX 02 thedf yS 83 M8 YI e f2asS a2yYS 2F 2dzNJ L2 aa
regain our possessions [but] they will not be the snée G K S (FRCR2015¥, B. 206)

{2YS 2F ¢ Q& ordvaye g dnSeistarididg/aadéapproaching governance related to

lands and resarcesc have already been described and will remain in the canoe. Others may

have been losas a result of the settler governance regimbose that have been lost may be

revitalized in new way$.There also may be new possessions related to their Fidebelf

Government Agreements. While the focus here is egae@rnance, it is nonetheless worth
RSAONAROAY3I AY ONRST gKIG F2N¥Y az2vy$sS 2F GKSasS b
understanding that they will continue to evoleereflect present anduture realities

The Final and SeBovernment Agreements laid the ground for Tondék Hwéch'in

Constitution TheConstitutiordetails the structure of the Tr'ondék Hwéch'in government

(including the General Assembly, Council, and Courts) and its responsibilities (e.g., making and
repealing law, managing lands), identifies authorities (e.g., Elders Council and Youth Council that
provide guidance), potential forms of decisimaking (e.g., Chief and Council resolutions), and
principles for decisiemaking (e.g., consensbased decisiomaking)d ¢ NQR2yY R3] | 63 OKQ}J
1998) Additional guidance comes from TH legislation, such aerimedék Hwéch'in Land and

Resources A€t This act outlines key responsibilities for TH, including the need to account for

both present and future generations in decisiomaking, ensure sustainable use of the land,

provide for healthy lifestyles, and preserve enjoyment of the land by Tr'ondék Hwéch'in citizens

(TH Land and Resources Act, 2004)lso guides planning processes (e.g., land use and

management plans) and identifies authorities (e.g., land management advisory committee; land

4 For example, at the time of writing, Tr'ondék Hwéch'in was undertaking a traditional law revitalization project.
45 At the time ofwriting, this act was scheduled to be revised in the coming months.
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stewards responsible for monitoring, inspection, antbecement)(TH Land and Resources Act,

2004)

In some cases, the authorities and processes identified by tRmistitutiorand related

legislationmirror the languge and structure of their territorial government counterparts. In

other cases, they mirror the values and principles\al1$ KFtzRe&ampleTr'ondék Hwéch'in

Heritage AcR S & O NJurchQlisti& per§pctive produces concepts of reciprocity, moderation,

balance, harmony that beget a code of conduct based on the principle of reciprocity (a concept

of moderation and sekfontrol, of taking and giving back) and the supreme value of respect (an

attitude of humility and gratitudé)o ¢ ND2 Yy RS 1 | ¢ . Osukthesreinforcesthe LIJD 0 0
understanding of TH governance as an evolving concept witN@fig i a L2 aadaSaaiz2y aé
canoe, some of which look different and others that look the same as they did prior to the

assertion of State systems of governance.

4.7 Aboriginal and treaty righia the UFA

The discussion efghtsin this section centres on theshatare recognized in treaties and the
CanadiarConstitution While the State may see the authority of these rights as grounded in the
treaties and the Constitutiomanylndigenous nations have continued to argue that their

authority actuallyf f 2 ¢oen thé iffhREnt relationship of [Indigendu®eoples with the land

and their Creatar(Walkem, 2003, p. 210JheUFAestablishes that Aboriginal title, rights, and
AYUiGSNBaGa NBYFAY 2y {SGGf SYSyightsbflyykbn®#st ¢ KS&S N
Nations to manage renewable resources on SettlementédLand Yy R G KS NAIK{G G2 LIS
enjoyment of Settlement lan@Council for Yukon Indians, 1993, sec. 16.1.1.5, 6.1.6.3, 6.2.4.3,

6.4.3.3, 6.6.3.4, 16.12.10.3, 17.12.1, 18116.2) Yukon First Nations also have the right to

gl GSNI FE26Ay 3 (GKNRBdJZAK 2 NJ dubs@ntidyswisdredio®to { SG Gt SYS
j dzt Yy GAG&3Z | dzt t adnd the righyt®comdens&ionaiouldftiiszightbe infringed
upon(Council for Yukon Indians, 1993, sec. 14.8Hg Water Board has the ability to grant

water licertes that interfere with Yukon First Nation water rightdyif there are no alternatives

and no mitigationgCouncil for Yukon Indians, 1993, sec. 14.8.3.2)
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Aboriginal title, rights, and interestise ceded, released, and surrendered on-Sattlement

land, with the exception of certain harvesting and access (@otsncil for Yukon Indians, 1993,

sec. 2.5.1.1)Specifically, the agreement guarantees harvesting rights, rights to forest resources,

and certain access righton Crown land, with a limited number of restriaso such as reasons

of conservation or public health and saféBouncil for Yukon Indians, 1993, sec. 16.4.2, 17.3.1,
6.222% wStl SR (2 KINVSadAy3a NAIKGEA FNBE (GKS N3
traditional and current methods of and equipment for Harye&i¢ | yR (2 &a3IAGST GN
sell among themselves and with beneficiaries of adjacent Transboundary Agreements in Canada
£t 9RAO0ES CA&K 2NJ2AfREAFS t NRPRdzOG & KI NWSads
(Council for Yukon Indians, 1993, sec. 16.4.3, 16Rights outlined in the agreemertie both

explicitly and indirectlgonsidered inthe processes described below

4.8 Governancdodies processes, and principlestablished through theFA

The objectives outlined at the beginning of Ttondék Hwéch'in Final Agreemestablish

important principles that guide the governance framework it establishes. These objectives reflect

the centrality of land and relationships to tAgreementlt states that the parties to the
FANBSYSyld agArakK G2 NBOzhatyshds&l o ayi Bconoihi@aindS OG g |
ALANRGAzE £ NBfIFGA2YyAKALI 0SG6SSy ¢NH2YyRS31 | dzOKY
distinctiveness and socialweliISAy 3 2F ¢NH2Yy RS | dzOKUAY XKl yR6 |
the ownership and use of las@nd other resources of the Traditional Territory of the Tr'ondék

| & § O Kl Figa Agreement, 1998, p. Ejmilar principles are echoed with@spective

chapters related to the primary avenues of decisitakingrelated to lands and resources as

established in th&JFAnhamely land use planning (chapter 11), development assessment

(chapter 12), water licensing (chapter 14), angnamagement ofish, wildlife and forests

(chapters 16 and 17). In thsection, | will briefly describe each of these processes, focussing on

46Yukon First Nations have the right to access Crown land to exercise harvesting rights and travel along traditional
routes.
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the principles, governance bodies, and decisiaking authorities detailed in eacBeveral of

these processes are describedther in Chapter 5, which focuses on how they consider CE
4.8.1 Regional land use planning

Principles outlined in theFAfor regional land use planning echo the need for decisiaking
that recognizes and promotes the cultural values of YukonNd@t&ins and their responsibilities
to Settlement land'’ Regional planning is required to use the knowledge and experiences of
traditional land management practices o | dzl 2 y L yORundil §6r Yiuk®r2 Ihdfarss £1993,
sec. 11.4.5.6)Other principles include public participation and an integrated approach to land
management with the goal of pursuing sustainable develop@uouncil for Yukon Indians,
1993,sec. 11.1.® ¢ KS I INBSYSy i RSTAySa adaidkrAylofsS
economic change that does not undermine the ecological and social systems ugon whic
O2YYdzyAGASEA I YR & #Cun8ldok Yaikon Ihdvls, 1B, @Sy RSy G €
TheUFAestablishes the arrgngth, organizing body of the Yukon Land Use Planning Council
(YLUP), made g nominees selected by CYFN (also referred to as CYI or Council of Yukon
Indians) and GovernmefftRegional planning commissions are created for each planning region,
whichmake reommendations for how land, water, and renewable andmeoewable

resources are used in the context of a regional plan. Their memberships are based on
nominations by each First Nation, Government, and the ratio of Yukon First Nations people to
the total population within a planning regiq@@ouncil for Yukon Indians, 1993, sec. 11.h2)

both cases, members amdependent rather than representative of their nominatdihe

delegated authority of these planning bodies is largely limited to providing recommendations;

Government and the respective Yukon First Natioa{a)n the authority taapprove, reject, or

47 Under theUFA Jands are divided into Settlement and N&dtlement lands. Within the category of Settlement

lands, Category A refers to includes-sulface rights for the First Nation, while Category B doefwaincil for

Yukon Indians, 1993)

8|n the context of th&JFAD 2 GSNY YSy G A& RSTAYSR +Fa a/lFylFRF 2N GKS
IJ2PSNYYSylG 2NJ 320SNYyYSyida KIF@S NBaLRy aA(Couricikfar ¥ukon T NB Y
Indians, 1993, p. 4)
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modify a recommended regional land use plan. For Governnemtefers to parts of the plan

that apply to NorSettlement land and for Yukon First Nations this refers to sections of the plan
that apply to Settlement Lar(@ouncil for Yukon Indians, 1993, sec. 1116.6.5) Subregional

and district plans are only outlined in brief in thieA presented as optional processthat can

be produced separately or jointly between Yukon First Nations and Goverf@oainicil for

Yukon Indians, 1993, sec. 11:8118.5)*°

4.8.2 Development assessment

TheUFAoutlines the characteristics of a process for development assessment, which was later
established and clarified further in tivestkon Enviramental and Socieconomic Assessment Act
(YESAAPrinciples guiding the assessment process include protecting and promoting the
wellbeing of Yukon First Nations, including the knowledge and experiences of Yukon First
Nations, and recognizing and enhagdihe traditional economy of Yukon First Nations and their
relationship with the landYESAA, 2003, p. @ther principles relevant to decistaraking
includepursuing sustainable developmeéfgnsuring public participation, and establishing a

process that provides certainty, efficiency, and effective(e8SAA, 2003, pg;19).

YESAB, the arAength assessment body created through Chapter 12 dijffeincludes an
Executive Committee, members of the Board, and additional members if required, each with
representatives appointed by CYHRN territorial government, and the federal governmeht.

When review panelare established, membership varies according to where effects are primarily
located (on Settlement or ne8ettlement land), though in all cases both First Nation and

Government normate membergYESAA, 2003, pp.c@B). As is the case for all Boards

“TheUFA f 42 | RRNBaasSa aalSOALFE YIylF3SyYSyd | NBF&a¢ o/ KI LI SN
research.

SOWhileYESAR2 S& y20G SELX AOAGt& dAaS G(KS GSN)Y deedstinl AylofS RS
description of th&JFa RSFAYAGAZ2Y 2F GKS GSN¥YI adlidAy3a GKIFG LINBE2S
GKIFG a¥F2aidS Ntoadkif éhangedtiholit indeériring the ecological and social systems on which
O2YYdzyAGASA YR GKSANI NBaARSSESMAMR00B,Y.R) a20ASGASa Ay 3ISyS|
51 The Kkecutive Cmmitteeis made up ol nominee each from CY], territorial government, and federal

government), members of the Boaace made up o2 nominees from CYI and 1 from the territorial minister, and

1/2 of the additional members amminatedby CYI ad %2 nominated by the federal minister in consultation with

the territorial counterpar(YESAA, 2003, p. 11)
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established under thelFAncluding those agreed to under &iAgreements, membership is
considered independent from any Party affiliatibhe recommendations made through the
assessment process are then accepted, rejected, or varied by the decision body or bodies. While
there are additional complexities, in general a First Nation is a decision body if a project is on
Settlement land and Gomement is a decision body if a project is on category B Settlement land

or Nonsettlement land and/or relevant authorizations are requifdeiSAA, 2003, ppc). As a
4.8.3 Water licensing

Principles for water resources outlined in thEAcentre on maintaining water in a natural

condition while also providing for sustainable (Seuncil for Yukon Indians, 1993, sec. 14.1.1)
Chapter 14 describes the Water Board, a regulatory body whdspendentmembers are

appointed byCYFN and Government, and its role in granting water licences undéorthern

Inland Waters Actater replaced by the Yukaaters Ac{Council for Yukon Indians, 1993;

Waters Act, 2003¥ As a regulatory process, the Water Board is one of the few governance
bodies established through thé-Athat has more substantial delegated hotities (e.g., the

authority to make decisions rather than recommendationg role of Yukon First Nations

within this regulatory process can include intervening in public hearings, determining compliance
with and revisions to terms and conditions ditance, and receiving compensati®h Wilson,

2018)
4.8.4 Comanagement of resources

Chapters 167 of theUFAwhich relate to fish, wildlife, and forest management, identify

principles of preserving and enhancing the culture, identity, and values of Yukon First Nations;
ensuring participation of Yukon First Nations in resource management; honouring the harvesting
and management customs of Yukon First Nations; and integratikgaldedge and

experiences of Yukon First Nations and modern western science. It alsoeslangfyrated

management and responsible development as guiding principles.

52The federal government retains jurisdictimver certain aspects of fresh water management, such as fisheries,
navigation, and boundary watefid. Wilson, 2018)
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The management bodid¢kat the UFAcreates are primarily responsible for making
recommendations to various governments. At the territorial level, these include the Yukon Fish
andWildlife Management Board and Salmon-8dmmittee, whose members are nominated by
CYFN and Government, as well as respective First Nations when dealing with salmon in specific
river basingCouncil for Yukon Indians, 1998) the community or regional level they include
renewable resources councils (RRCs) and regispatific working groups (e.g., Forty Mile

Caribou Herd Working Group), whenembers are typically nominated by respective First

Nations and Governme(itH Final Agreement, 1998Yhile cemanagement boards are an

important part of the lands anesources landscape in the Yukon, they are not the focus of the

work here?3
4.8.5 Consultation

TheUFAcodifies commitments related to consultation between the Crown and Yukon First
Nations on a range of issues, from changes to legislation to access tm&dttends to actions
AYLI OGAYy3a [ dzl2y CANEBRG bliA2yaQ YIylF3aSYyYSyid NBa
consult in the context of modern treaties has been further clarified through cage.taw

Beckman v. Little Salmon/Carmacks Negton, 2010%%. The relationship between the duty to
consultc within and outside of modern treati€sand cumulative effects will also continue to
evolvethrough case lawFor example, while the courts have established that the duty to consult
cannotbe triggered retroactively (e.g., to address the legacies of historical impadt&)ture
anticipated impacts have limited relevance to the duty to cof2alimulative effects and

historical context (e.g., of historical impacts) may informstiope othe duty to consult and

howimpacts of a proposed activity or projece addresse@e.g.,Fort Nelson First Nation v

53To date, cananagement boards in the Yukon have not played a substantial role in the context of cumulative
effects and mining

54|n Beckman v. ltle Salmon/Carmacks First Natidine Supreme Court rejected the Yukegh @S NY YSy (i Q&
argument that consultation was not required because land grants were not explicitly listed as a matter requiring
consultation within the relevant Final Agreement. The Gueld that the duty exists both within and outside of the
treaty (Beckman v. Little Salmon/Carmacks First Nation, 2010).

55 As established through cases sucRasTinto Alcan Inc v. Carrier Sekani Tribal Council, Chippewas of the Thames
First Nation v. Enbridge Pipelines Inc., West Moberly First Nations v. British Columbia (Chief Inspector of Mines)
(Audino et al., 2019)
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British Columbia (Oil and Gas Commissii)7) Particular attention has been paid recently to
cumulativeimpactsaffectingthe meaningfuexercise of treaty right&’ahey v. Britishollimbig

2021) though outcomes will likely vary according to case and context

Above and beyond the duty to consult, tiEAalso refers to consultation more generally within
the processes outlined above; for example, within the regional planninggs(@ouncil for
Yukon Indians, 1993, sec. 11.@d)n development assessmgi@ouncil for Yukon Indians,

1993, sec. 12.13.3The agreement describes cornatibn as providing

(a) to the party to be consulted, notice of a matter to be decided in sufficient
form and detail to allow that party to prepare its views on the matter;

(b) a reasonable period of time in which the party to be consulted may prepare
its views on the matter, and an opportunity to present such views to the party
obliged to consult; and

(c) full and fair consideration by the party obliged to consult of any views
presented(Council for Yukon Indians, 1993, p. 2)

While consultation is an importapart of thedecisionmaking process that is likely to continue

to evolve in the territory, it is not the focugthe work presented heré.

4.9 Concluding thoughts

The purpose of this chapter has been to understand the context from which the current co
governance framework in the Yukand TH traditional territorgmerged. As has been

described, thaJFAand related agreementsome from a time and place characterized by a
governance landscape that involves specific ways of understanding the world and a
constitutional order that shapegbvernance bodies, processesdautcomesThis governance
landscapevas a forest of multiple trees, including TH and settler governance regimes, both of
which evolved over time and informed how Yukon First Nations and the Crown approached

modern treatiesUnderstanding these regimesparately and in relationship to one another is

56 Formal consultation (i.eexercising the duty to consult) in the Yukon occurs on a prbjagtoject basis and are
not public processes, therefore information on how consultation is occurring in the Yukon and its ability to address
cumulative effects to Aboriginal and treaty tigjand interests is limited.
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critical to understanding the current-gmvernance regime that structures existing approaches

to addressing cumulative effects.

TheUFAprovided an opportunity to conceive of agovernance regime that iettwines
branches from multiple trees, with the goal of peacefuéxistence. Theroad characteristics
of this cegovernanceegimefor lands and resourcesand therefore for approaching
cumulative effects to those lands and resourcase described irthe UFAIt establishes
governancéodies and processeas well as principles to guide those processegernance
bodies under the&JFAarelargely made up of appointed (rather than electeaiependent
(rather thaninstitutionallyrepresentative), memdrs nominated by the Crown and Yukon First
Nations Thesegovernance bodies atgpically limited in the extent of their authorjtyith the
exception of the Water Boar@theUFAidentifiessomeroles andauthorities forYukon First
Nations the Council of Yukon First Natioasid Government (including territorial and federal
governments) with respect governance bodies argfocessesauthorities thatin several cases
are tied to Settlement and neBettlement land. It also lays out Aboriginal &reaty rightsand

components of seljovernment.

Within this cegovernance regimehere are hints as to how the ptéFAgovernance landscape
informed the current approach. For examyihe relatively limited delegated authority to
governance bodies drelated centralization of authority by the Crown on 1settlement

lancP’ is notably tied taharacteristics ahe settler governance regime described previously.
However, many of the principles described inth& such as recognizing and protectingt
Nation relationships with the lanshvoke the Yukon First Nation governance regimes in which
those principles are clarified and embedd&hese multiple influences create inherent tensions
within the UFAFor example, the principle cécognizing angrotecting relationships between
First Nations and the landhplies a relationship with land beyond Settlement land alone

assuming such a relationship cannot be maintaore8.5% of the land bas#oreover, certain

STheUFMA RSYUGATASE | OFLI 2F wmcInnn alda NS YAfSa ONRdAKfe& vy
for Settlement LandOf this, no more than 10,000 square miles (roughly 5.3%) can be Category A Settaahent L
in which First Nations maintain sabrface right§Council for Yukon Indians, 1993, p. 81)
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rights¢ namely harvesting rightsare tied to the traditional territory as a whole, and not
Settlement land alone. This raises questions about how these principles and rights are enacted in

the context ofcentralized Crown authority to neettlement land.

Theimplementation of thegovernarme processesstablished through theJFA as well as the
relationship between the parties to thé=Awill be important sites for navigating tensions
within the UFAIn the context of lands and resourcd$ese processes and relationships form
much ofthe framework through which cumulative effects will be addresgéth this in mind, |
next turn to the types of cumulative effects issues being faced by the currgotveonance

regime and approaches for addressing them within TH traditiorrébtgrand beyond.
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