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Abstract

The concept of reasonablenessis both vital to the law and frustratingly vague.
Effortsto articulate the conceptoften rely on “commonsense” community -based
notions of what counts as reasonable. While using common sense to determine
reasonableness seems like a logical way to calibrate legal standards - most
obviously because legal codes are meant to represent the values of the
community served by them — doing so uncritically threatens the just application
of the law. This is especially true where “common sense” represents the interests
and perspectives of dominant groups, creating additional barriers to justice for
marginalized litigants. Because of its widespread use, and its connection to
important legal concepts like justice, rationality, deliberation, and fairness, we
ought to wrestle reasonableness, as best we can, from the hardened grip of
“common sense”.

To control for problematic applications of reasonableness standards, some
feministand critical legal scholars have suggested applying subjective standards
of reasonableness — calibrating what is reasonable against the capacities and
knowledge of the litigants — to make the law appropriately sensitive to a wider
array of reasonable behaviour. Others, like Mayo Moran in her 2003 book
Rethinking the Reasonable Person: An Egalitarian Construction ofthe Objective
Standard, have instead suggested that we maintain objective standards of
reasonableness while identifying a different normative ground of
reasonableness. Instead of appealing to common sense to determine what is
reasonable, Moran suggests we appeal to the consideration one gives the
importantinterests of others. Innegligence law, where Moran’s work is focused,
this makes unreasonably risky behaviour that which shows indifference to the
important interests of others and deems reasonable behaviour as that which
considers and responds to the important interests of others. Despite its value, an
important limitation of her project is the difficulty in identifying when actions
are borne of indifference to others’ interests.

In this dissertation | argue that adding tools in epistemologies of ignorance helps
address this limitation by offering ways of thinking about the underlying
dispositions toward the important interests of others which can help identify
contexts in which indifferenceto the interests of others is likely. Aside from
beinga good conceptual fitwith existing legal mechanisms like inadvertence and
offering clarity to the concept of reasonableness in general, adding
considerations of ignorance allows us to ask different kinds of questions about
what is reasonable and why, and allows us to connect moral responsibility to
ignorance in more robust ways than we currently can.
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Introduction

“Reason is the Soul of the Law”

Thomas Hobbes

| first considered the meaning of reasonableness in law when | watched the televised statement
given by Cuyohoga County prosecutor Timothy McGinty in 2015 explaining the reasons why a
grand jury declined to indict the two officers who fatally shot 12-year-old Tamir Rice in a public
park on November 22, 2014.1 Tamir Rice,2 a 12-year-old black boy, was playing on the grounds
of a local Recreation Centre. He was in possession of a pellet gun which, according to the officers
and those who inspected the toy afterward, looked very much like a real gun. While Rice was
playing with the pellet gun a neighbour called the police and informed police dispatch that they
saw ayoungblack manwith a gun. During this reportthe neighbour stated thatthe man was likely
a juvenile and that the gun was likely a toy or otherwise “fake”. According to the officers, this
information was not passed on and the report they received was that a 20-something black man
was brandishing a weapon on a public playground. From the video of the shooting that was
released, the police officer drove quickly across grass toward Rice, who was close to a gazebo on
the property. The police officersquickly exited their vehicle and one of the officers, Loehmann,

fired twice on Rice within 1.2 seconds of exiting the car. From court reports, neither officer asked

1 A complete transcript of McGinty’s statement can be found on the Cuyohoga County Prosecutor’s Office website.
McGinty, Timothy J. Statementfrom County Prosecutor Timothy J. McGinty onthe Decision of the Grand Juryin the
Tamir Rice Case, Cuyahoga County Office of the Prosecutor, 28 Dec. 2015, prosecutor.cuyahogacounty.us/en-
US/SYN/68177/NewsDetailTemplate.aspx.

2 A full description of thefacts of the caseand applicable law canbe found onthe U.S. DoJ website. Office of Public
Affairs. “Justice Department Announces Closing of Investigation into 2014 Officer Involved Shootingin Cleveland,
Ohio.” The United States Department of Justice, 29 Dec. 2020, www.justice.gov/opa/pr/justice-department-
announces-closing-investigation-2014-officer-involved-shooting-cleveland.



Rice any questions, nor did they try to control the situation or disarm Rice. They did not even take
the time to verify whether or not Rice was the person who the neighbour called to report. Rice died

the next day in hospital from the gunshot wound to his torso.

After watching the press conference in which the decision not to indict was explained, |
noticed that the weight of McGinty’s explanation relied on characterizing the officers’ actions as
reasonable. Timothy Loehmann, the officer who fatally shot 12-year-old Rice, was found to have
reasonably feared for his life and for the lives of those using the park in which Rice had been
playing. Loehmann’s actions, and the actions of his partner, Frank Garmback, were deemed
reasonable because of the report of a potentially “active shooter”, the high -stress circumstances
which impacted their rational capacities, and, importantly, their police training. | was particularly
interested in the tension between the explanation of how theiractions could seem reasonable based
on their training while explaining at length that practices for hiring, training, and managing police
officers require “dramatic” revision. Setting aside the troubling details of the grand jury’s decision
not to indict, |1 was struck by how often McGinty framed what | considered to be unreasonable
actions as reasonable, and | began to wonder what reasonableness could mean in the law if it so
starkly differed from what | considered reasonable. The following, then, is my effort to understand
whatreasonableness meansin law, whatitshould mean, and howwe might reframe reasonableness
such that applications of reasonableness standards are more transparent, socially sensitive, and

morally consistent.

Reasonableness, as a concept and standard in law, is both widely used? and vague. From

‘reasonable doubt’, ‘reasonable force’, and ‘reasonable search and seizure’ to standards of judicial

% Reasonableness standards are the most widely used legal standards across multiple areas of law. Reasonableness
standards are used in judicial review (reasonable and correct in Canada), administrative law, negligence law, as
standards for zoningand development in property law, in family lawas setting lim its on what counts as disciplinev.

2



review used inthe highestcourts, reasonableness isapplied across all areas of law, butis notclearly
defined in any. Definitions of reasonableness offer only near synonyms with similarly vague
meanings such as: being of sound judgement4, justified®, or fair and sensible, in place of
definitional content. When we get beyond these equally vague definitions, we see a secondary
trend where reasonableness is characterized as what is typical, ordinary, or common. For those
who endorse a definition of reasonableness grounded in what is common, common sense then
supplies both definitional and normative content to the legal standard. Understood in this way,
what is reasonable is what is commonly done, and what should be done such that one is not found
legally responsible/liable. While usingcommonly held social norms and expectations to determine
the reasonableness of one’s actions seems like a logical way to calibrate legal standards of
culpability — most obviously because legal codes represent the social contracts which form the
community served by them — relying on “common sense” as the justificatory foundation for what
is reasonable creates significant problems in adjudicating the law. And while the amorphous
character of the conceptenables flexibility in interpretation of the law —allowing the law to stretch
and grow fasterthan do more formalized legal structures — the fuzzy boundary of “reasonableness”

creates challenges both for those trying to clarify the term, and for those seeking to apply it in law.

criminalassault, in criminal lawas reasonable doubt (among others), in intellectual property lawand in patent law in
the formsof “reasonable compensation”, and “reasonably related uses”, in regulatory and compliance legislation, and
in bankruptcy and insolvency as the “reasonable notice” doctrine. There are nearly innumerable uses beyondjust these
examples, though this list gives a sense of its multiple and different uses in law. Bowal, Peter. “Dozens of Legal
Reasonables.” LawNow Magazine, Centre for Public Legal Education Alberta, 26 Feb. 2021,
www.lawnow.org/dozens-of-legal-reasonables/.

* “Reasonable Person Legal Definition.” Merriam-Webster, Merriam-Webster, 19 Aug. 2018, www.merriam-
webster.com/legal/reasonable%20person.

® Gardner, John. “The Many Faces of the Reasonable Person.” Law Quarterly Review, vol. 131, Sweet & Maxwell
Ltd. (UK), 2015,p.567



Identifying what a/the “common sense” is about a case is an obvious practical and
epistemic hurdle and raises important questions. For example, how many people in a given
community must share a sense of the case for the sense to be common? How might we assess
this? What happens if we cannot determine a common sense, or if there is no obvious common
sense of how a “reasonable person” might have acted in the same situation?® Alongside
epistemological challenges raised by grounding reasonableness in common sense are challenges
of moral consistency; without a clear definition of reasonableness, applying the standard
consistently across similar cases is challenging and success in doing so is not assured. The vague
character of reasonableness and its grounding in what is common or typical — as is the case when
reasonableness is justified by appeals to common sense — creates challenges for those trying to
define what reasonableness means in law, and challenges for those trying to apply it consistently,

and importantly, also makes it difficult to articulate the normative core of the standard.

Aside from these epistemic challenges, using common sense to ground reasonableness
determinations raises another important question. That is, what exactly makes common sense
something that is, if identified, normative? This is an important question given that reasonableness
standards are often those which demarcate morally blameworthy or legally punishable acts from
those which are morally or legally permissible. Given the normative function of reasonableness
standards, we ought to be able to recognize the normative value of what is “common” whenever
we use this as the justification for what we find reasonable. However, there is nothing which
guarantees that what is normal or typical is also necessarily just in the sense we aim for in law. For

example, sexism is common though certainly not just according to any moral system based on the

® This use of reasonableness —trying to determine the reasonableness ofa litigant’s actions by way of comparing them
to the actions of a prudent fictional community member with at least general knowledge about the world —is called
the Reasonable Person Standard and is the mostcommon instantiation of reasonableness in law.

4



equal worth of persons. Where we rely on what is common to ground what is reasonable (and
therefore just) we ought to be able to identify the normative value of “common sense” apart from

its status as “typical” or “ordinary”.

In addition to the epistemic challenges of identifying what a “common sense” of a case is,
and the moral problem of identifying what, exactly, makes that which is common also normative,
there are important methodological/procedural questions raised by justifying reasonableness by
appeals to common sense. The methodological/procedural question is based in what kind of
deliberation is required by the use of reasonableness standards. To explain this problem, consider
whatwe often mean by “commonsense”. Common senseis definedin a few different ways, though
there are some importantsimilarities between definitions — consider the followingtwo. According
to the Merriam-Webster Dictionary, common sense is “sound and prudent judgement based on a
simple perception of the situation or facts”. “ And accordingto the Cambridge Dictionary, common
sense consists of “knowledge, judgement, and taste which is more or less universal, and which is
held more or less without reflection or argument.”® In these two definitions, common sense is
characterized by its reliance on a basic or (fairly) immediate perception rather than from careful
consideration and deliberation of the facts. Neither definition requires that agents need to
deliberate, reflect, seek out additional sense-making facts, or other methods for reasoning and
argumentation that one might expect when courts decide whether or not someone has been

reasonable in their actions and supporting beliefs. In contrast, the Merriam-Webster dictionary

“Common  Sense.”  Merriam-Webster, =~ Merriam-Webster, 16  July 2021, www.merriam-
webster.com/dictionary/common%20sense. Emphasis added.

8 “Common Sense.” Cambridge Dictionary, 18 July 2021, dictionary.cambridge.org/dictionary/english/common-
sense. Emphasisadded.



defines “reasonable” as “being in accordance with reason” or as “having the faculty of reason”.?
Similarly, the Cambridge Dictionary defines “reasonable” as “based on or using good judgement,
and therefore fair and practical.”1® Where common sense is defined by its obvious, universal,
unreflective character, reasonableness requires something different. For something to be
“reasonable” it requires some sort of deliberation and judgement. Given that reasonable actions
and beliefs are those arrived at after thinking carefully about the relevant facts, and common sense
requires the agent to perceive ratherthan reason to arrive at a judgement, itseems counter-intuitive
that one would or could claim to justify a determination of what is reasonable by appeal to

judgements based in common sense, which require no such logical deliberation.

From this tension, an obvious procedural/methodological question arises. What, exactly, is
required of courts when determining what is reasonable (and therefore typically legally
permissible), and what is not? What methods of reasoning, and what kind of checks on “bad
reasoning” are required to hold someone legally responsible for their actions,and why justi fy those
decisions by appealing to “common sense” which requires no such deliberation? In other words,
is the unreflective character of common sense sufficiently critical or reflective to operate as a
justification for what is reasonable (and in turn help determine the just outcome of a case) when
the vagueness of the standard itself invites and requires reflection? Further, given the impact legal
determinations of reasonableness can have on the lives of litigants and others affected by the
outcome of cases, reasonableness seems to demand a more reflective kind of judgment than

appealsto common sense typify. Relyingon “commonsense” to justify findings of reasonableness

%“Reasonable.” Merriam-Webster, Merriam-Webster, 20 July 2021, www.merriam-
webster.com/dictionary/reasonable#other-words.

10 «“Reasonable.” Cambridge Dictionary, 17 July 2021, dictionary.cambridge.org/dictionary/english/reasonable.



means that unreflective, commonly held social attitudes and “facts” will inform applications of
reasonableness standards. Unfortunately, this means thatwidely held and normalized racist, sexist,
and otherwise socially harmful assumptions will often directly informwhat we think is reasonable
and, by extension, what courts deem just. In addition to these worries is the added realization that
determinations of reasonableness justified by common sense are not actually representative of the
common sense of a case, but rather of the judge or jury’s perception of the common sense of the
case. Because the conceptof reasonablenessin law is rightly connected with many importantsocial
concepts like justice, rationality, deliberation, and fairness, we ought to, as best we can, articulate
the normative core of reasonableness while wrestling it from the hardened grip of unreflective

“common sense.”

One effective way to challenge the use of common sense in providing the content for what
is reasonable is to show where “common sense” based reasonableness determinations result in
obviously unjust rulings and offer theoretical and legal tools to enable a more critical articulation

and egalitarian application of reasonableness. With this aim, feminist legal scholars!! and critical

1 For some compelling examples, see: Peterson, Linda L. “The Reasonableness of the Reasonable Woman
Standard.” Public Affairs Quarterly, vol. 13, no. 2, 1999, pp. 141-158. JSTOR, www.jstor.org/stable/40441222; Berliner,
Dana. “Rethinking the Reasonable Belief Defense to Rape.” The Yale Law Joumal, vol. 100, no. 8, 1991, pp. 2687—
2706. JSTOR, www.jstor.org/stable/796908; Harlow, Kristin. “Applying the Reasonable Person Standard to Psychosis:
How Tort Law Unfairly Burdens Adults with Mental Illness.” Ohio State Law Journal, vol. 68, no. 6, Ohio State
University, 2007, p. 1733—; Profio, Debra A. “Ellison V. Brady: Finally,a Woman’s Perspective.” UCLA Women's
LawJournal,vol.2,1992,doi:10.5070/L.321017565.



race scholars2 have offered forceful critiques of the standard and have, to some extent, tried to

offer concrete suggestions for its improvement. 13

Most of the critiques of reasonableness are centered on the most ubiquitous form of
reasonableness standards in law —that of the Reasonable Person. The Reasonable Person Standard
(RPS) is used whenever courts try to determine the reasonableness of a litigant’s actions.4 The
RPS can be applied subjectively or as an objective standard. A subjective standard for
reasonableness is one where the reasonableness of a litigant’s actions is measured against the
knowledge and capacities of the litigants involved. Most often subjective standards are applied
when litigants are minors — where their rational faculties are not yet fully developed and where
their knowledge of the world remains limited. In contrast, objective applications of the RPS

measure the reasonableness of a litigant’s actions against standards of knowledge and rationality

12 Forsome compellingexamples, see: Astrada, Scott,and Marvin L. Astrada. “The Enduring Problem of the Race-
Blind Reasonable Person: ACS.” American Constitution Society, 11 May 2020, www.acslaw.org/expertforum/the-
enduring-problem-of-the-race-blind-reasonable-person.; Beazley, Doug, et al. “Using Critical Race Theory to Form
Lawyers.” CBA National Magazine, 3 Aug. 2021, www.nationalmagazine.ca/en-ca/articles/the-practice/legal-
education/2021/using-critical-race-theory-to-form-lawyers; Aylward, Carol A. Canadian Critical Race Theory
Racism and the Law. Fernwood, 1999; Lee, Cynthia. "Reforming the Law on Police Use of Deadly Force: De-
Escalation, Pre-seizure Conduct, and Imperfect Self-Defense." University of lllinois Law Review, Vol. 2018, no. 2,
2018,p.629-692. Hein Online.

3 Forsome useful examples, see: Epstein, A. L. “The Reasonable Man Revisited: Some Problems in the Anthropology
of Law.” Law & Society Review, vol. 7,no0. 4, Law and Society Association, 1973, pp. 643-66, doi: 10.2307/3052964;
Moran, Mayo. Rethinking the Reasonable Person: An Egalitarian Reconstruction of the Objective Standard. Oxford
University Press, 2003.

A further note of interest: While this scholarship is vast and impressive, it is surprising that very few scholars have
offered solutions beyond reformulations of the Standard. Forexample, there have been an overwhelming number of
reformulations to the “Hand Formula” in negligence law as a means of assessingreasonable care, but very few legal
scholars or philosophers of law have challenged the usefulness of reasonableness as a concept in law ona macro scale.
In otherwords, asprominent legal scholar Gideon Yaffe rightly points out, “there has notbeenenough thoughtgiven
to what reasonable person standards are doing, and what justifications thereare, if any, for their use”. Yaffe, Gideon.
Reasonableness in the Lawand Second-Personal Address. Symposium: The Second-Person Standpoint and the Law.
Loyola of Los Angeles Law Review, Spring, 2007, Vol.40 (3), p. 941

4 Gardner, John. “The Many Faces of the Reasonable Person.” Law Quarterly Review, vol. 131, Sweet & Maxwell
Ltd. (UK), 2015, p.567



external to the litigant and so objective applications are those which measure a litigant’s actions

against what a (fictional) reasonable person would do under the same circumstances.

The most widely endorsed feminist solutions to problematic applications of the Standard
often advocate for a subjectivized standard of the Reasonable Person Standard in an effort to make
applications of the Standard more sensitive to the social locations of litigants and the impact of
social context on our abilities to act. Feminists endorsing this move argue that taking the social
and epistemological context of litigants into account makes applications of the standard more
socially sensitive and therefore more just. For example, in the area of self-defense law, feminist
and critical legal scholars have argued that subjective applications better attend to how the
experiences of prolonged abuse can inform how one responds to threats from abusers. 1> Where
abused women have killed their abusers in their sleep, subjective applications have been used to
set different standards of self-defense by showing that it is reasonable for someone who has been
routinely abused to think that Killing their abusers while they slept was the only way to defend
themselves against future attacks. | agree that making the RPS more socially sensitive is an
important aim and making the Standard more socially sensitive will help to encourage egalitarian
applications of reasonableness tests, but there are important gaps in the critical scholarship on
reasonableness that have to be addressed before reconfigurations of the Standard will operate as

justice-seekers would hope.

5 Baker, Brenda M. “Provocation as a Defence for Abused Women Who Kill.” Canadian Joumal of Law &
Jurisprudence,vol.11,n0.1,1998,pp. 193-211.,doi: 10.1017/S08418 20900001 740; Fitz-Gibbon, Kate, and Marion
Vannier. “Domestic Violence and the Gendered Law of Self-Defence in France: The Case of Jacqueline Sauvage.”
Feminist Legal Studies, vol. 25,n0. 3,27 Nov. 2017, pp. 313-335., d0i:10.1007/s10691-017-9358-8.



An important challenge to advocates of subjective applications, like those used in
provocation law to ground claims of self-defense, is the problem of unjustifiably excusing
injurious actions where the explanations for such action come from problematic socialization of
litigants. Forexample, subjective applications, which measure the reasonableness of action against
the knowledge and rational capacity of actual litigants can easily lead to rulings which find
reasonable those actions based on prejudicial stereotypes or other harmful social attitudes. In
another area of provocation law, for instance, men who kill cheating partners are often acquitted
or have the charges against them downgraded because they were in an overly emotional state and
simply reacted to being “provoked” by finding out their lover has cheated.1® While these cases
typically rely on subjective applications to determine reasonableness, the response of murderous
rage to a cheating spouse is importantly linked to social attitudes of women being objectified,
being regarded as property, and of men’s worth being connected to their sexual prowess. Basing
the reasonableness of amurderous response in harmful social attitudes and prejudicial stereotypes,
as is the case in many provocation murders is just one example of how subjective applications can
create opportunities for unjust social norms to inform legal rulings. In the same area of law, then
— provocation — subjective standards seem to help make “reasonable” sense of women who kill
their abusive partners when the threat is not imminent (when the abuser is sleeping), and also help
to find “reasonable” men who kill their cheating partners because they have been socialized to see

their partners as some sort of property or object.

16 Rosenberg, Roni. “A New Rationale for the Doctrine of Provocation: Applications to Cases of Killingan Unfaithful
Spouse.” Columbia Journal of Gender and Law, vol. 37, no. 2, Columbia University -- JGL, 2019, pp. 220-56; Baird,
Vera. “Infidelity Plus'— The New Defence Against Murder.” The Guardian, Guardian News and Media, 23 Jan. 2012,
www.theguardian.com/commentisfree/2012/jan/2 3/infidelity -plus-defence-murder.
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In a strong sense, then, subjective applications like those often used in provocation law,
and objective applications of the RPS share a weakness. Where subjective applications can be used
to deem harmful stereotypical behaviour as reasonable by calibrating the Standard to the
knowledge and capacities of litigants and their problematic socialization, objective applications
invite harmful social norms to ground the adjudication of the law by recourse to “common sense”
which typically represents only socially dominant interpretations of cases. From this framing of
the problem, what is required to correct for problematic applications of the Standard is to identify
a way to make reasonableness standards more socially sensitive suchthatwe can representawider
set of values, beliefs, knowledges, attitudes, and responses in the law, while blocking attempts to
justify an action as reasonable when it is based in stereotypical or otherwise socially harmful

assumptions or commonly held beliefs.

One such solution is offered by legal scholar Mayo Moran in her 2003 book Rethinking the
Reasonable Person: An Egalitarian Reconstruction of the Objective Standard.” In this work she
offersareconstructionofthe Objective Standard that finds normative groundnotin common sense,
or some “obvious” notion of what is just, but in attending to the important interests of others. Her
work focuses on reasonableness in negligence law where she frames reasonable action as one that
considers and attends to the important interests of others, and unreasonable actions as those which
do notattend to the importantinterests of others (weighed againstthe burden imposed by attending
to the relevant interests).18 Instead of justifying what is reasonable by what is commonly done, she

justifies reasonable action as measured against what minimum consideration of others we have a

7 Moran, Mayo. Rethinking the Reasonable Person: An Egalitarian Reconstruction of the Objective Standard. Oxford
University Press, 2003.

18 | bid. p 258.
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duty to engage in. Moran’s solution aims to maintain objective standards of care by endorsing
objective measures of litigant’s actions but blocks appeals to common sense in determining what
an objective standard would be, while also blocking attempts to excuse injurious actions by way
of problematic socialization. She does this by highlighting a different normative ground of
reasonableness importantly linked to underlying dispositions, namely, an attitude of indifference
to the interests of others as supplying the blameworthy threshold. While her solution is promising
in that it takes seriously the central aims of both subjectivists and objectivists in reconstructing the
Standard, the main limitation of her accountis a difficultone. Put plainly, the limitation is the
difficulty of identifying the dispositions that motivate action. In the context of negligence law —
the ground on which Moran’s project is set — it is difficult to tell when inadvertence to risk posed
to others is borne of an attitude of indifference, or when inadvertence results from something else
— something that is not blameworthy. What is required to further support her project, then, is a
theoretical framework that attends to and reliably describes dispositions underlying certain Kinds
of problematic thinking and action. | argue that work in epistemologies of ignorance can help

address this limitation.

In this dissertation, | aim to do two things. The first is to show that scholarship is
epistemologies of ignorance — the study of the social production of ignorance — can help support
Moran’s project by highlighting different contexts in which it is likely that inadvertence results
froman underlyingattitude of unjustified self-preference and relative indifferenceto the important
interests of others. Ignorance scholars have shown that where litigants rely on prejudicial

stereotypes to inform behaviour, for example, that this betrays a maladjusted sensitivity for the
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truth motivated by epistemic arrogance, laziness, and closemindedness.9 Drawing on the work
done in epistemologies of ignorance and, in particular, dispositional theories of socially dominant
ignorance, | explain four contexts in which ignorance very likely results from the problematic
underlying attitudes that Moran points to as supplying the normative core of the Standard, and

therefore marking a threshold of culpability.

The second aim of this dissertation is to show that beyond supporting Moran’s project,
adding a dispositional theory of culpable ignorance to reasonableness determinations will help
make the Standard more socially sensitive in the ways that subjectivists intend, while blocking
attempts to deem reasonable behaviour which represents or maintains unjust status quos. To this
aim, | argue that ignorance scholarship helps to clarify the concept of reasonableness further by
highlighting the counterfactual elements that should be considered when trying to determine what
a reasonable person would do. I also argue that ignorance scholarship helps to explain the
connection between ignoranceand intentin ways that might satisfy legal requirements of mens rea
in criminal law by drawing on concepts like “willful ignorance” in Gaile Pohlhaus’s work?%, and

“pernicious ignorance” explained by Kristie Doston.? | argue that there are multiple good reasons

¥ Medina, José. The Epistemology of Resistance: Gender and Racial Oppression, Epistemic Injustice, and the Social
Imagination. Oxford University Press, 2013, doi:10.1093/acprof:050/9780199929023.001.0001.

20 Pohlhaus Jr, Gaile. “Relational Knowing and Epistemic Injustice: Toward a Theory of Willful Hermeneutical
Ignorance.” Hypatia, vol. 27, no. 4, Blackwell Publishing Ltd, 2012, pp. 715-35, doi:10.1111/j.1527-
2001.2011.01222 x.

2! Dotson, Kristie. “A Cautionary Tale: On Limiting Epistemic Oppression.” Frontiers (Boulder), vol. 33, no. 1,
University of Nebraska Press, 2012, pp. 24-47, doi:10.5250/fronjwomestud.33.1.0024; Dotson, Kristie.
“Conceptualizing Epistemic Oppression.” Social Epistemology, vol. 28, no. 2, Routledge, 2014, pp. 115-38,
doi:10.1080/02691728.2013.782585; Dotson, Kristie. “Tracking Epistemic Violence, Tracking Practices of
Silencing.” Hypatia, vol. 26, no. 2, Blackwell Publishing Inc, 2011, pp. 236-57, doi:10.1111/j.1527-
2001.2011.01177 x.
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to bring adispositional theory of ignorance into our legal determinations of reasonableness beyond
its value in supporting Moran’s project, and certainly beyond the bounds of negligence law, where

most work reconstructing the Standard is focused.

Chapter Breakdown

The first chapter of this dissertation serves two basic functions. The first is to explain what
reasonableness is in the law. | do this by firstexplaining ‘who’ the Reasonable Person is and by
clarifying basic aspects of both the objective and subjective tests. Following this, | briefly review
the notable historical instantiations of, and changes to, the RPS. Finally, | describe the conceptual
connection between reasonable and "common sense” which currently provides the justificatory
ground of many objective applications of the Standard. While the primary function of this chapter
is to explain reasonableness as a concept, my second aim is to provide an overview of some of the
importantcommon critiques of reasonableness. Forexample,acommon critique of reasonableness
is that it is vague.22 In this chapter | show this not only through explicit explanation of some of
the ways it is vague and some of the problems that vagueness invites, but also through showing
exactly how vague it is — that the concept has no real content, and that legal scholars and
practitioners also struggle to explain what kind of standard reasonableness is. For example, there
is an incredible amount of scholarship trying to answer the seemingly simple problem of the
Standard’s legal status — the question of whether the RPS functions as a legal or extra-legal

standard. Similarly, in my explanation of what we aim to do with reasonableness, | show that there

22 Yaffe, Gideon. “Reasonableness in the Law and Second-Personal Address.” Loyola of Los Angeles Law Review,
vol.40,no0. 3, Loyola of Los Angeles Law School, 2007, p. 939.
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is fundamental disagreement as to whether reasonableness functions to balance between liberty
and security, or whether we should instead think of it as setting a standard of the kinds of claims
we can make of others. Throughoutthis firstchapter, I explain the basic elements of reasonableness
in law (with a focus on the most ubiquitous instantiation of the Standard, the RPS) while further
demonstratinghow vague the standard is through the kinds of basic disagreements that characterize

much of the scholarly engagement with the Standard.

The second chapter of this work covers, in some detail, how the Reasonable Person is used
in three legal contexts: third-party liability cases in negligence law; sexual assault law, with
specific focus on the defence of honest yet mistaken belief as to consent; and sexual harassment
law. In each area | explain and discuss cases which demonstrate the kind of obstacles
reasonableness grounded in “common sense” creates for justice. Drawing from case commentary
and feminist critiques, | argue that applications of reasonableness in at least these three areas of
law too easily allow prejudicial stereotypes to inform what is reasonable and suggest that these
problems likely occur beyond these three legal contexts. The cases included in this chapter
demonstrate that (1) the problems raised by the RPS operate in both criminal and tort law, (2) these
“mistakes” track larger social patterns of discrimination, (3) the larger social patterns of
discrimination represented in each case prioritize the interests, values, and perspectives of
dominantly situated folks and, by extension, (4) the reasoning in these cases serves to maintain
unjust social status quos. These are significant problems if we are at all interested in equal access
to justice and believe that our legal systems should not help create or reinforce pernicious, unjust

social attitudes, but should correct for them.

After explaining reasonableness and demonstrating its function (and associated problems)

in chapters one and two, I turn in chapter three to a more focused discussion of Moran’s solution
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to the kinds of problems that reasonableness grounded in common sense raises. First, | explain the
limitations of the feminist and critical scholarship on the Standard by drawing from Moran’s
characterization of an important tension in feminist work on reasonableness.2? She claims that
although there are many important insights to be taken from the existing critical scholarship, that
there exists a seemingly irreconcilable tension in this scholarship. Using Moran’s description of
this tension, | will highlight the important aims in feminist engagement with the Standard that
create this “standstill”. Next, I will explain how Moran argues we can reconcile this tension and
attend to the important interests both “sides” of this tension focus on — the creation of a socially-
sensitive standard thatrepresentsawider range of experiencesand interpretationsfor subjectivists,
and the creation and maintenance of appropriate standards of care thatare not calibrated by socially

harmful assumptions for objectivists.

To adequately describe Moran’s solution, I briefly explain how responsibility is typically
understood in the law, and then | explain how she characterizes the normative force of
reasonablenessas groundedin regard for the importantinterests of othersand arecognition of their

equal moral standing, rather than in social convention or common sense.

Ultimately, | support Moran’s reformulation of the Objective Standard as grounded in the
normative force of the equal worth of others, with reasonable actions being those which take
seriously the important interests of others, but | argue that her project is limited unless a
dispositional theory of culpable ignorance is added that can help identify when inadvertence is
borne of culpable indifference to others. At the end of the chapter, | suggest that tools in ignorance

scholarship provide a way of framing reasonableness that better articulates the normative core of

22 Moran, Mayo. Rethinking the Reasonable Person: An Egalitarian Reconstruction of the Objective Standard. Oxford
University Press, 2003.p 199.

16



the Standard and helpsaccountfor the real epistemic resources available to litigants when choosing

to act, and the dispositions toward knowing better that ground responsibility .

In the fourth chapter, | introduce ignorance as a substantive epistemic practice and offer an
overview of it as it is framed in some of the canonical ignorance scholarship. | then explain,
through a discussion of Linda Martin-Alcoff's work,24 how ignorance is produced on three social
levels and how these levels interact with each other. This overview provides a foundation to
explore the benefits of adding considerations of dominant ignorance to our determinations of
reasonableness, whichlargue foratthe end of the chapter. Specifically, I argue that a dispositional
theory of culpable ignorance (1) adds significantly to our understanding of what is reasonable by
articulating some of its limits, (2) fits well with the aims of Moran’s project and with the problems
that reasonableness raises in so far as it attaches to individuals, groups, and systems, and that it
tracks the kinds of social attitudes and problems that reasonableness brings in when dependent on
ideas of “common sense,” normalcy, and naturalness, (3) offers legal theorists new tools to explore
the relationship between moral responsibility and intention, as well as individual responsibility for
collective injustice, and (4) enables us to as different kinds of questions about the balance between

duties to care and the burdens we expect others to take on to accord with them.

In the fifth and final chapter, I show how tools in epistemologies of ignorance can be used
to support Moran’s reconstruction of the Reasonable Person Standard by attending to the main
limitation of her project —the difficulty of identifying which instances of inadvertence arise from
an indifference to the important interests of others. I argue that José¢ Medina’s work on culpable

ignorance allows us to identify at least some cases of culpable inadvertence by connecting

¢ Martin-Alcoff, Linda. “Epistemologies of Ignorance: Three Types.” In Race and Epistemologies of Ignorance.
Eds. Shannon Sullivan and Nancy Tuana. State University of New York Press, 2007.

17



litigant’s reasons to the epistemic vices he outlines, as well as seeing to what degree inadvertence
tracks larger social systems of privilege and disadvantage. In this chapter | also argue that while
Moran’s projectis created within the bounds of negligence law which primarily relieson objective
mens rea in tort law, rather than subjective means reatypically used in criminal law, her solutions
can be applied in criminal law contexts when a dispositional theory of culpable ignorance is used.
This is because a dispositional theory of ignorance connects inadvertence with intention

(motivated ignorance) in ways not typically done in law.

In the second section of Chapter Five, | also briefly attend to concerns about holding
litigants responsible for ignorance, especially when their ignorance is rooted in dispositions that
they would notactively endorse. | frame these kinds of concerns as similar to the legal requirement
of “fair warning” and explain when and why we can hold people morally and legally responsible

forignorance.

Finally, I conclude Chapter Five by explaining how my project differs from an existing
legal mechanism which, at least at first glance, are similar in aim and function - the Reasonable
Woman Standard. Sometimes used in sexual harassment cases to articulate a threshold for offense
“higher” than a Reasonable Person Standard, the RWS is aimed at creating a more socially

sensitive standard, though doesso problematically by creating a second class of knowers.

Ultimately, 1 hope to show that adding a dispositional theory of culpable ignorance will
help support Moran’s insightful project and, beyond that, offer new tools to legal theorists and
practitioners to ensure more transparent, socially sensitive, and egalitarian applications of

reasonableness standards in law.
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A final note: In this dissertation, | address cases where one or more litigant(s) belongs to
socially marginalized or socially vulnerable groups because it exposes the kinds of mistakes of
thinking, and mistakes of law, the RPS s likely to create when based in “common sense”. Although
my focus is on cases where (at least some) litigants are socially marginalized, | expect that even
in cases where the litigants are close in social and epistemic location to the fictional Reasonable
Person, the fact that the law is applied unequally remains a problem, and considerations of
ignorance should be included because of the intersectional quality of identity and knowledge and,

by extension, reasonableness.

19



Chapter One

An Overview of the Reasonable Person Standard

Reasonableness, as both a concept and standard in law, has a rich and contentious past.
Although there is no consensus as to a legal definition, reasonableness, in its varied iterations, is
ubiquitous in law. The use of reasonableness as a legal standard can be found in all areas of law,
from reasonable doubt, reasonable force, and reasonable steps to standards of judicial review. It
is used in both criminal and tort law and is quickly becoming the most important organizing
principle in Canadian administrative law, regulating governmental agencies and operations.2>
Reasonableness also plays an especially important role in negligence law, where it connects with

foreseeability.

Although there are contexts in which reasonableness is given a more concrete meaning as
the result of a particular process of reasoning — the “Learned Hand26 formula in negligence law,
for example — it is, on the whole, an amorphous concept. In broad strokes, reasonable is often
described as whatever is “just, rational, appropriate, ordinary, or usual” in a given context.2’

Reasonableness is also widely understood as a decision or action that is both acceptable and

% Daly, Paul. “Reasonableness Review in Canada: Delios v. Canada (Attorney General), 2015 FCA 117
Administrative Law Matters, 7 May 2015, www.administrativelawmatters.com/blog/2015/05/07/reasonableness-

review-in-canada-delios-v-canada.

% The “Learned Hand Formula” was popularized by Judge Hand’s formulation of liability as a cost-benefit analysis,
weighing the costs of protecting others against the benefit in protections that the action would result in. His
formulation, offered in his opinionin the United Statesv. Carroll Towing Co. case has beenwidely cited in economics
and law scholarship as a way to articulate and incentivize sufficient levels of public protection from property and
business owners. Feldman, Allan M., and Jeonghyun Kim. “The Hand Rule and United States v. Carroll Towing Co.
Reconsidered.” American Lawand Economics Review, vol. 7,n0. 2, 2005, pp. 523-543.,d0i:10.2139/ssrn.364102.

27 «“Reasonable.” Legal Information Institute, Cornell Law School, Nov. 2020, www.law.cornell.edu/wex/reasonable.
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defensible.28 Typically, standards of evidence, the rule of law, constitutional standards, and
relevant case law help to inform what, in each case, is acceptable and defensible. Additionally, for
a decision to be reasonable, it must be made by someone with relevant expertise and the authority

to make the decision.

Alongside the many positive (albeit vague) definitions of reasonableness, negative
definitions also help us to draw at least some distinctions between what is and is not reasonable.
For example, in Canadian administrative law, a reasonable decision is one that does not include
indicators of unreasonableness. These “badges of unreasonableness” include decisions made
which conflict with the purpose for the particular law in question, a decision that re lies on findings
of fact which are not supported by, or are in conflict with, the evidence of the case, or decisions
which take irrelevant facts to be relevant.?° As one mightglean fromthis short list, the line between
reasonable and unreasonable is not always as clear as we would hope, and this is especially

troubling considering our important aim —justice.

Despite many attempts in legal scholarship to articulate what reasonableness means, there
is little consensus. As explained above, positive definitionsdo very little beyond offering equally
vacuous synonyms like ‘typical’ and ‘appropriate’, and negative definitions too often contrast

reasonableness with unreasonableness, although its most common antonym in legal contexts is

28 Daly, Paul. “Reasons and Reasonableness in Administrative Law.” Reasons and Reasonableness in Administrative
Law | CanLIl Connects, CanLIl, 26 Oct. 2014, canliiconnects.org/en/commentaries/30402. Accessed Dec 20, 2016.

2 Daly, Paul. “Reasonableness Review in Canada: DELIOS v. Canada (Attorney General), 2015 FCA 117
Administrative Law Matters, 7 May 2015, www.administrativelawmatters.com/blog/2015/05/07/reasonableness-
review-in-canada-delios-v-canada. Accessed Dec 20, 2016.
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“excessive,” rather than “unreasonable”.30 When turning to case law to better articulate what we
mean by reasonable, we find nearly innumerable paths to follow. Because reasonableness is used
in so many different legal contexts and is interpreted to include different sorts of things in each
case, it is hard to think of reasonableness as doing anything much beyond pointing in an
uncomfortably general direction. Benjamin Zipursky, a torts scholar and professor of law at
Fordham Law School notes that even though reasonableness is perhaps the paradigmatic example
of a standard in law, “its meaning is, if nothing else, vague.”3! One immediate implication of this
Is that there are no clear and principled ways to interpret or define the limits of what is reasonable,

or what reasonableness consists in in order that courts can apply it consistently across cases.

A common response to concerns regarding the vagueness of reasonableness standards is
to pointfirst to the fact that reasonableness lacks a stable, precise definition because is meant to
offerflexibility in legal decision-making. In fact, itis this flexibility thatincreases the Standard’s
potential to better serve communities through a more nuanced and reflective approach to justice,
and that if itis vague, it is vague only to the extent that we demand it to be flexible. To this point,
Zipursky argues that it is because of its vagueness — its flexibility — that reasonableness is so
widely used; itis a standard that intentionally requires, more than merely invites, evaluation and
judgement. To clarify his point, Zipursky writes that, “[n]ot only do these qualifiers [reasonably
feasible, reasonably related, etc.] ensure thatitis amoderate level of the quality beingdesignated,

they also ensure that the one applyingthe law... is being guided in a manner that requires the

%As is the case in determinations of excessive or reasonable uses of police force, for example. Alpert, Geoffrey P,
and William C. Smith. “How Reasonable Is the Reasonable Man? Police and Excessive Force.” The Journal of
Criminal Law and Criminology (1973-),vol.85,n0.2,1994, d0i:10.2307/1144107.P. 481.

3 Zipursky, Benjamin C. “Reasonableness In and Out of Negligence Law.” University of Pennsylvania Law Review,
vol.163,n0.7,2015,p.2133.
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exercise of ajudgement, notsimply the identification of a clear-cutattribute.”32 Itis the vagueness
of reasonableness that requires reflection and enables flexibility - qualities indispensable to
justice - but vagueness is also what renders reasonableness immediately subjective -- putting it

in tension with a commitment to formal equality required by law and moral consistency.

For those who share this worry - for those in search of more stable, consistent, and
transparent roots of reasonableness - we are told to look only as far as our common sense in
determining what is reasonable and, by extension, just. It seems that many scholars who support
a vague conception of reasonableness to ensure flexibility also tend to point to common sense as
demonstrating the obvious limits to its flexibility.33 There is a noticeable tension in this position
as, on the one hand, the vagueness of the standard is excused on the grounds that it requires
reflection to determine what is just, but relies on un-reflective, “obvious” common sense
determinations of its limits, on the other. This is not the only problem with this line of reasoning;
the entire enterprise of relyingon common sense as determining the limits of what is reasonable

creates more problems than it solves.

If reasonableness can be understood to connect with a “common sense” - which affords

reasonableness its best claim to objectivity through broad consensus34 - then the problem becomes

% Zipursky, Benjamin C. “Reasonableness In and Out of Negligence Law.” University of Pennsylvania Law Review,
vol.163,n0.7,2015,p.2146.

¥ Garrido-Mufioz, Asier. “Managing Uncertainty: The International Court of Justice, ‘Objective Reasonableness’ and
the Judicial Function.” Leiden Journal of International Law, vol. 30, no. 2, Cambridge University Press, 2017, pp.
457-74, doi:10.1017/S0922156517000097; Bowal, Peter. “Dozens of Legal Reasonables.” LawNow Magazine,
Centre for Public Legal Education Alberta, 26 Feb. 2021, www.lawnow.org/dozens-of-legal-reasonables/; Fletcher,
George P. “The Rightand the Reasonable.” Harvard Law Review, vol.98,no.5, Harvard Law Review Association,

1985, pp. 949-82, doi:10.2307/1340881.

% The importance of a claim to objectivity and associated justification secured through these claims will be made clear
laterin the chapter.
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deciding how to understand what “common sense” is. Important but difficult questions
immediately arise, including: What is the threshold required for a sense to count as “common’? Is
a ‘sense’ an intuition, an opinion, or a critically reflective determination? How far can one person
(or 12, in cases tried by jury) determine what the “common sense” about a given problem is? How
canwe tell when (orif) we have reached it? And importantly, how can we tell if what is commonly
held is also justified? For example, when we say someone has common sense, do we mean that
they have sound, practical judgement, or that they hold a popular view? Ultimately, the search for
a ‘common sense’ of a case comes down to a judge and/or a jury, which, in either case, is an
incredibly small subset of the population to rely on when trying to determine a common sense

abouta given problem, whether or not that common sense is justified.

Neither positive nor negative definitions of reasonableness do enough to allow for
consistent interpretations or applications across relevantly similar legal contexts, and common
sense as a justification and/or limit to what is reasonable provides little help. We need a clearer
understanding of the functionsand limitations of reasonableness, both in particular legal contexts
and across them, to adequately reflect on whether reasonableness is connected to justice in the
way(s) that we have assumed and want it to be. In order to do this, we need to understand the
contours of reasonableness, which will include attending briefly to its history, asking why law
has developed to include reasonableness in the ways it has, and fleshing-out a basic working
knowledge of the most ubiquitous instantiation of reasonableness in law: the Reasonable Person

Standard.

While there are many standards of reasonableness in law, | will take, as the focal point of
my project, the Reasonable Person Standard (RPS) because of its popularity and long history in

the judicial process. But while the RPS is most widely used reasonableness standard in law, it is

24



by no means the only one. Alongside the reasonable person are such fictitious neighbours as the

99 ¢

“ordinary prudent man of business,” “the reasonable juror properly directed,” the “fair-minded
and informed observer,” and the “officious bystander”.3%> Each are articulations of the RPS which
tailor reasonableness to specific areas of law, though direction beyond what is captured by the
title of each fictional character is not typically given. However, from the character of each
reasonable ‘neighbour’ we can see a clearer picture of what it could mean to be reasonable in a
given context, though there are some aspects of the Reasonable Person’s character that are best
understood in the contexts of actual cases, and we will attend to those details in the next chapter.

For now, | will begin with a more detailed account of the Reasonable Person in a more general

Sense.

The Reasonable Person: A Brief History in Law

Like its umbrella concept reasonableness, the RPS has changed through time, and has
been used in many different legal systems. With each change, the RPS seemed to adopta more
socially “neutral” stance than the previous iteration. Originally found in Roman law, bonus
paterfamilias, was modeled after the male head of a hypothetical household.3¢ In this iteration,
the Reasonable Person was reflective of the strong, familial male leader who, in any given
context, knew best what to do, and knew best how to take care of others. This standard reflected

the exclusionary and socially divisive character of reason at the time — women were not, and

% Gardner, John. “The Many Faces of the Reasonable Person.” Law Quarterly Review, vol. 131, Sweet & Maxwell
Ltd. (UK), 2015.p 1.

% Duhaime’s Law Dictionary. http://www.duhaime.org/LegalDictionary/B/Bonuspaterfamilias.aspx. Dec. 17,
2016.
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could notbe, reasonable, andso the standard naturally reflected male standards of Roman society.

Later, in 1837, relyingon Adolphe Quetelet’s 1835 work,37 British courts first used the
Reasonable Man Standard in the famous negligence case, Vaughan v. Menlove.3 The British
adapted it to drop the explicit paternalism but held tight to the sexist roots of the original Roman
usage. The inaugural case considered whether the defendant acted in a negligent way by judging
the defendant’s actions not against his own intention or capacity, or what another person would
do in the same circumstance, but rather what a reasonable man would do in the same
circumstance. It was during the trying of this case that subjective standards of intent, individual
capacity, and the like were rejected in favour of an objective standard; a standard that compared
the defendant’s (or respondent’s) actions to that of a legal fiction — the man on the Clapham
Omnibus.®* This iteration of the Reasonable Man Standardwas meantto reflect typical or average
thinking about social norms and standards of care, with one notable exception: the Reasonable
Man is not fallible to the extent that his actions would fall below whatever standard of care was
relevant to the case at hand. In this iteration, a paradox (of sorts) was created. The reasonable
man was the “average” man, yet not vulnerable to making the same mistakes as average people

do.%9 He is meant to learn from experience,*! despite being a legal fiction, can actin “extreme”

37 Zittrain, Jonathan, and Shailin Thomas. “Vaughan V. Menlove -- ‘The Unreasonable Hay Stacker.”” H20 Open
Case Book, Harvard Law, 18 May 2018, h2o.law.harvard.edu/colla ges/4855.

% |bid.

% Miller, Alan D., and Ronen Perry. “The Reasonable Person.” New York University Law Review (1950), vol. 87, no.
2, New York University Law Review, 2012, p. 331.

0 Ibid.

“ 1pid. p. 332
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ways, though never irrationally,*2 and was meant to represent universal standards, but was

gendered, and represented a particular social, economic, and geographic location.

Developed well before Western feminist social epistemology — which forcefully
problematizes claims of objectivity made from particular social locations — the British
instantiation of the Reasonable Man Standard was an attempt at impartiality. Judges used
“objective” standards to appeal to/represent a “common sense”, and to ground their rulings in
(whatthey thoughtwas) somethingother than their own sense of appropriate behaviour projected
onto and creating the content for the position of the Reasonable Man. The resulting judgements
almost always reflected “male” norms, but were taken to reflect either a universal standard, or
community consensus. This allowed judges to claim objectivity in their rulings, obscuring the
local political character of the decisions they made, even if/when the judges were not intending

to do so.

Finally, after pressure from feminist legal theorists, the Reasonable Man was changed to
the Reasonable Person.43 Although this change can be read as a step toward more inclusive
representation by the most used legal standard, many claim it has done very little to affect the

interpretation and applicationof the standard in practice.44 In fact, some critics argue thatchanging

“2 Miller, Alan D., and Ronen Perry. “The Reasonable Person.” New York University Law Review (1950), vol. 87, no.
2, New York University Law Review, 2012, p. 332.

3 Peterson, Linda L. “The Reasonableness of the Reasonable Woman Standard.” Public Affairs Quarterly, vol. 13,
no. 2, North American Philosophical Publications, 1999, pp. 141-2.

* Sommerlad, Hilary. “Patriarchal Discourses in the UK Legal Academy: The Case ofthe Reasonable Man.” Gender
and Careers in the Legal Academy, 2021, doi:10.5040/9781509923144.ch-028; Moran, Mayo. Rethinking the
Reasonable Person: An Egalitarian Reconstruction of the Objective Standard. Oxford University Press, 2003; Epstein,
A. L. “The Reasonable Man Revisited: Some Problems in the Anthropology of Law.” Law & Society Review, vol. 7,
no.4, Lawand Society Association, 1973, pp. 643-66, d0i:10.2307/3052964; Peterson, Linda L. “The Reasonableness
of the Reasonable Woman Standard.” Public Affairs Quarterly, vol. 13, no. 2, 1999, pp. 141-158.JSTOR,
wWww.jstor.org/stable/40441222; Hubin, Donald C., and Karen Haely. “Rape and the Reasonable Man.” Law and
Philosophy,vol. 18, no. 2, Kluwer Academic Publishers, 1999, pp. 113-39, d0i:10.2307/3505194; Schlanger, Margo.
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the Reasonable Man Standard to that of a Reasonable Person is only nominally inclusive and
actually works to further obscure the subjective aspects of its application because the term has
been broadened to appear even more “objective” or impartial than the previous iterations (while
maintaining is masculinist biases).4> Feminist theorists and legal scholars continue to critique the
Reasonable Person Standard on these and other grounds, and have achieved significant success in
exposingbarriersto justice created by adjudicatingthe lawaccordingto masculinistbiases.46  will
return to this aspect of the scholarship on the RPS in Chapter Three, but with a brief account of
the history of the RPS now in place, | turn to an overview of the current uses of the RPS and some

of the characteristic markers of the standard itself to further explain how the Standard operates.

The Reasonable Person’s Character

In the following sections | give a general account of the Reasonable Person to explain what kind
of “character” the Reasonable Person has. In my discussion I explain the RPS’s status as an extra-
legal standard and the benefits — like flexibility — that accompany that status. | also discuss two
main conceptions of what scholars claim we are trying to do when we employ the RPS. John
Gardnerarguesthatwe use the RPS to articulate the kinds of claims we are justifiably able to make
of each other in terms of the duties we owe to each other,and Mayo Moran argues that the RPS is

used to determine the appropriate balance between liberty and security. Finally, I end this section

"Gender Matters: Teaching a Reasonable Woman Standard in Personal Injury Law." Saint Louis University Law
Journal,vol.45,n0. 3, Summer 2001, p. 769-778. HeinOnline; Malone, Andrea. “Refusingto Be a Reasonable Man:
Feminism Takes on the Law.” Australian Feminist Studies, vol. 6, no. 13, 1991, pp. 129-132,
doi:10.1080/08164649.1991.9961738.

* Handsley, Elizabeth. “The Reasonable Man: Two Cases Studies.” Sister in Law, VVol. 1,1996, pp.53-71.

6 Some of this work will be discussed in Chapter Three.
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with an explanation of the two applications of the Standard — the Subjective and Objective tests.
The aim of this overview is to give readers a general sense of the status, aim, and application of

the RPS in law.

What Kind of Standard is it?

There are several importantways to understand the functionof the RPSin law. The most important
use of the objective RPS is in negligence law, but there are many other areas of law which the RPS
is used to determine culpability, such as administrative law, criminal law, and the law of trusts.
The RPS is also used as a standard for judicial review of administrative action, where itforms a
minimum standard of reasonableness as a check against government policies. Alongside these
uses, the RPS has been included in over 50 other pieces of primary legislation in the last 60 years
in an incredibly diverse range of legal contexts.4” When trying to determine what kind of standard
the Reasonable Person is, a simple place to start is determining its legal status — as an extra-legal,
or as a legal standard. Since the legal status of a standard determines its ability to change law by
setting precedent, understanding the Reasonable Person’s legal status is central to understanding

its legal effect when applied.

Relating to its ability to set precedent, extra-legal standards are typically described as fact-
finding standards and, as such, are not often generalizable to other cases. Fact-finding standards
are typically those concerning the details of cases that will change or simply be irrelevantin the

trying of other cases. A quick example would be the standards for measuring how hot the coffee

" Gardner, John. “The Many Faces of the Reasonable Person.” Law Quarterly Review, vol. 131, Sweet & Maxwell
Ltd. (UK), 2015, p.3.
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that fell in a complainant’s lap was. In one case, we could rely on the thermometer on the coffee
maker, while in another, we might rely on the severity of the burns on the complainant’s legs.
While used in determining the facts used in a case, either standard for measurement could be used
withoutthereby imposingthe use of thatstandardin future cases. Alongside fact-finding standards,
extra legal standards can also be broadly generalizable, as in the case of moral, political, or
economic standards (such as the standard of “good will””). Even though these standards are, to
some degree, generalizable, they maintain extra-legal status because there is no content in the
standard beyond the particulars of a given case. What constitutes “good will” for example, in one

case may not in another.

Legal standards, on the other hand, are those ordinances, rules, and laws with specific
content, but which are generalizable and therefore more likely to be relevant in other cases.
Because they have contentand are generalizable, the application of legal standards is typically
precedent setting in ways that extra-legal standards cannot be. For example, an ordinance
prohibitingparkinginacertain spotisa rule thatcan be generalized to any case of someone parking
in that spot. Alongside the important difference of precedent setting — where legal standards set
precedent where extra-legal ones do not — legal standards are subject to review in ways that extra-
legal standards are not. Because fact-finding standards are often of no legal importance, and
general moral, political, and economic standards simply do not have content to review in a general

sense, extra-legal standards are not subject to review as legal standards are.48

8 Leszczynski, Leszek. “Extra-Legal Values in Judicial Interpretation of Law: A Model Reasoning and Few
Examples.” International Journal for the Semiotics of Law - Revue Internationale De Sémiotique Juridique, vol. 33,

no.4,2020, pp. 1073-1087., doi: 10.1007/511196-020-09773-.
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If the Reasonable Person Standard is, as most understand it to be, both a broad social
standard and a fact-finding standard, it’s an extra-legal standard. Its application is tailored to the
specifics of cases and has no real content apart from them. However, there is also a strong sense
in which reasonableness is meant to be generalizable, as the Reasonable Person is supposed to
stand in for a typical community member. Further, its justification is often drawn from the general
moral principles which inform the basis and often the details of legal standards — defences created
for abused defendants who have killed their abusers, for example. Highlighting this tension,
incorporationists have offered a way of thinking about the function of the Reasonable Person, and

any extra-legal standard, that brings extra-legal standards into the law.

The incorporationist project is primarily motivated by the aim of legal consistency. If the
Reasonable Person Standard remains outside the law, applications of the Standard will never be
consistent because their application in one case, even when generalizable to another, does not
require a consistent ruling in others. Without consistency across similar cases ensured by the
constraints of precedent, incorporationists argue that applications the RPS will enable too broad a
discretionary power on cases which, for the most part, have been sorted, and that applications of

the Standard will remain arbitrary.

Depending on where you weigh-in in the incorporationist debate,*° the RPS can be
understood as setting either legal standards, or as setting extra-legal ones. The debate centres on

assessing the role of the RPS as aiding either a finding of fact, or a finding of law. On the one

“ At the boundary between ordinary social and legal standards is the incorporationist debate, focused on whether
standards used to determine findings of fact (rather than law) are properly part of the legal code that uses them, or
whetherthey remain on the outside of the law (as ordinary standards). In broad strokes, incorporationists argue that
any standard used in the adjudication of the lawbecomesa part of the law itself, insofaras the reasoning in support
of the standard can be held to the same standard as properly legal ones, and that the same value -driven constraints
encoded intolaware applicable to uses of extra-legal standards when used to determine factor law.
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hand, determining what a reasonable person would have done in a given case is understood as a
finding of fact; one that cannot often be generalized to other cases, and so makes the RPS an extra-
legal standard. The use of the RPS is framed as determining fact (rather than law) so that judges
can avoid making legal generalizations of the sort that shape future law.30 On the other hand,
accepting reasons as justified — as reasonable — typically requires some generalization, which
might lead us to think of the standard as a squarely legal one, in that some general rule (potentially

applicable to future cases) would have to be made in order to determine what is reasonable at all.

The significance of the difference between the two, then, connects with how flexible the
RPS is said to be. If applications of the RPS are held as legal standards, then decisions resulting
from applications of reasonableness in a given case can be used to support similar interpretations
in future cases, and the law is constrained, though consistent. If, on the other hand, the RPS is best
understood as an extra-legal standard, then the resulting decision does not constrain the outcome
of future cases, making the standard more flexible and, ultimately, far less predictable in
application. There are many interesting implications for judicial responsibility, conservatism in
the law, and so on, but for our purposes, the incorporationist debate highlights two important
things. First, framing the RPS as an extra-legal standard increases the flexibility that its use brings,
and it is this flexibility which makes ‘equality-seekers’>1 so hopeful about the interpretive room
the RPS enables. Because the law is typically slow moving, and often fails to meet ethical ideals,
flexible extra-legal standards can be used to make the law more responsive when our conceptions

of justice develop more quickly thando our legal frameworks. Having an extra-legal standard like

%0 Gardner, John. “TheMany Faces of the Reasonable Person.” Law Quarterly Review, vol. 131, Sweet & Maxwell
Ltd. (UK), 2015, p. 15.

1 To borrowa term from Moran.
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reasonableness that can move as slowly or quickly as the just norms of the community it serves

provides a significant social benefit.

The second importantaspectof the RPS thatthe incorporationistdebate brings our attention
to is that while the extra-legal status of the RPS makes possible a degree of protection for those
areas of injustice the law has yet to cover, it is this same flexibility that makes many legal
professionals wary of the seemingly broad discretionary power the RPS introduces. This is
because as an extra-legal standard the RPS remains both vague and outside of law, making it

relatively immune to the kinds of scrutiny reserved for important legal standards.>2

As a solution, incorporationists tend to argue that any ordinary standard or rule used in law
necessarily becomes a part of it. And so, incorporationists simply argue that regardless of the fact
that the RPS is most often used as a fact-finding (and therefore extra-legal) standard, any
application of the standard is properly brought into the law simply by virtue of its use in legal
determinations, making it open to the same scrutiny as other determinations of law. Given its use
in legal determinations, its application is properly constrained by the values of the rest of the legal
code. Thisis importantto our projecthere, consideringthatthe values mostimportantto criticizing
the RPS are those central to our legal system, including the legal value of formal equality. The
solution that incorporationists offer, then, is that even those who hold the RPS as an extra-legal
standard cannot rely on reasons, values, or assumptions in support of reasonableness
determinations that run counter to the values of the legal code using the standard. Since the RPS

has been heavily criticized as one of the main mechanisms by which judges and juries insert (often

52 Corten, Olivier. “The Notion of ‘Reasonable’ in Intemational Law: Legal Discourse, Reason and Contradictions.” The
International and Comparative Law Quarterly, vol. 48, no. 3, [Cambridge University Press, British Institute of I ntemational
and Comparative Law], 1999, pp. 61325, http://wwwv jstor.org/stable/761318.
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prejudiced) personal beliefs into findings, the incorporationistsolution isan appetizingone, though
perhaps not the only avenue out of the problems created by holding the RPS as an extra-legal

standard.>3

At this point, | have explained a bit about the RPS’s long masculinist and patriarchal past,
and about its function as an extra-legal standard, enabling the flexibility that has made it such a
popular legal tool, even in the face of some significant bad press related to inconsistency and
reliance on morally problematic though “typical” social attitudes. To round out this introduction
to the Reasonable Person, there remain three tasks. The firstis to get a sense of what we are trying
to do when we apply the RPS. Second is to understand the difference between subjective and
objective applications of the Standard, and finally, | will explore some candidate explanations for
what “objective” means in the context of the RPS which is important in understanding the

normative basis of the Standard.

What is the Reasonable Person Trying to Do?

One of the most important things to understand about the RPS is what we aim to do when we
employ it. This is necessary both to achieve our just aims and to understand how we are going
wrong when we fall short of them. However, because of the ambiguous character of the
Reasonable Person, tryingto figure outwhatwe are doingwith the Standard can be difficult. There
are two accounts which are significant for our purposes. The first is offered by Professor of

philosophy and law at Oxford University John Gardner, who argues that what the reasonable

5% In chapterthree I will offer some additional comments on the extent to which we can constrain the RPS to adhere
to the values of the legal systems that use it not by incorporating the standard into law, but by explaining Mayo
Moran’s position that the RPS is actually a legal standard in at leastoneproblematic area of law.
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person is doing is determining, by way of the relevant relations between litigants, and through
relevant social institutions, what demands we can justifiably make of others.>* In other words,
when the Reasonable Person Standard is used, it is used to gauge whether or nota demand made
of acitizen is just, and if so, whether the authority of the state is granted to the complainant in their
demand of another to take the relevant precaution.%> For Gardiner,the role of the reasonable person

is to determine the kinds of demands that citizens can make of each other.

For Mayo Moran, former Dean of Law at the University of Toronto and current Provost of
Trinity College, a slightly different conception of the Reasonable Person’s role emerges. She
argues that the RPS is meant to balance, or mediate between, liberty and security .56 Framing the
role of RPS in thisway is significantbecause itforces us to keep boththe rights of the complainants
and respondents frontand centre. Very often in legal scholarship the rights to liberty of the accused
or the right to security of the complainant is focused on with too little consideration of the other
party/ies. Importantly, Moran’s account also reminds us of the central values at stake in the
adjudication of the law — liberty, security, and the presumption of innocence — and her suggestion
is that we can best think of the reasonable person as trying to find the just balance between these

values.

These two different ways to frame the role of the RPS are not unrelated to each other.

While one focuses on the types of claims we can rightly make of one another, the other reminds

* Gardner, John. “The Many Faces of the Reasonable Person.” Law Quarterly Review, vol. 131, Sweet & Maxwell
Ltd. (UK), 2015.p.5.

55 | bid. p. 6.

% Moran, Mayo. Rethinking the Reasonable Person: An Egalitarian Reconstruction of the Objective Standard. Oxford
University Press, 2003. Pp. 160-3.
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us that any decision about the types of claims we can make requires us to also justly (though
perhaps not equally) balance the interests of liberty and security for those involved and, by
extension, for the public. From these two conceptions of its function, we add to our picture of the
Reasonable Person. We know a little about the history of the RPS, what kind of standard it is and
its legal status, and what we think the RPS is doing when employed. To round-out my discussion
of the RPS’s function, I will now turn to an explanation of how it is applied. In application, the

Standard can take one of two different forms — as an objective, or a subjective, standard.

The Subjective and Objective Tests

There are two main ways to apply the RPS — it can be applied as an objective test or as a subjective
one. To understand the difference between the subjective and objective tests of the RPS is to
understand some of the debate about the Standard itself, including the bulk of feminist critiques of
its use. Some critics focus on the grounds for objectivity when the objective test is applied. Others
rightly challenge long-standing legal traditions of applying objective standards where subjective
standards seem more appropriate — as in cases of limited cognitive capacity. The difference
between the objective and subjective tests are clearer on paper than they are in practice, as | will
soon demonstrate, but the main thrustis that when the standard is applied subjectively, it means
that whatever is ruled reasonable is deemed as such against the individual circumstances, beliefs,

reasons, knowledge, and capacities of the accused.>’ Subjective standards of reasonableness are

" Moran, Mayo. Rethinking the Reasonable Person: An Egalitarian Reconstruction of the Objective Standard. Oxford
University Press, 2003. pp. 202-204.
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often applied in cases where courts assess the reasoning of children or of people with physical

disabilities, though this is not always the case.

On the other hand, when the Standard is applied objectively, what is ruled reasonable is
done so againstastandard external to the subject, be thatacommunity norm or culturally dominant
value as its foundation.®8 It is important to remember that the RPS can be subjective, objective, or
in some cases, the standard can be two-pronged, having both a subjective and objective aspect. |
will now turn to some examples, starting in negligence law, to illustrate the differences between

the two applications of the Standard.

The Subjective Test

As mentioned above, subjective applications of the RPS assess the reasonableness of a litigant’s
actions against their own beliefs, knowledge, and capacities. When trying to determine liability in
negligence law, for example, the subjective test aims to discern what the respondent’s beliefs were
at the time of action and what kinds of knowledge the respondent had, especially where that
knowledge might connect with potential consequences and the litigant’s ability to foresee those
consequences coming about. Toward the aim of determining the reasonableness of actions, the
subjective test might include assessing (amongother things) the respondent’s intentions (what they
thought they were doing), what they thought the consequences of their action would have been,

their capacity to understand the impact of anticipated consequences, and their ability to foresee

%8 Moran, Mayo. Rethinking the Reasonable Person: An Egalitarian Reconstruction of the Objective Standard. Oxford
University Press, 2003. pp. 200-01.
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likely ones.>® The subjective test is preferred in cases where respondents have particular mental
characteristics that produce an honest and reasonable belief when the same situation wouldn’t lead
to the same belief in an “average” person, as might be the case with children who do not yet fully
understand some causal relationships, or people who have experienced significanttrauma or abuse
sufficientto alter their interpretations of a set of facts.®0 Itis also used when the physical capacities
of the accused prohibit one’s ability to manifest the obligatory standard of care in a given
circumstance. In short, the subjective Reasonable Person Standard is one where the threshold for

culpability is calibrated to the individual intention, knowledge, beliefs, and capacities of litigants.

The 1983 case State v. Leidholm6? provides a good example of a subjective application of
the Standard in self-defence law. In this 1983 case the respondent, Leidholm, killed her
husband/abuser in his sleep after a night of alcohol use and arguing (with some physical violence)
by both Leidholm, and her husband, Charles. The two had been fighting earlier that night at a gun
club after consumingalcohol, and the fighting continued after the pair returned home. Leidholm
testified that later that night she tried to leave, but Charles repeatedly pushed her to the ground,
effectively preventing her escape. Hours after the two went to bed that evening, Leidholm woke,

retrieved a kitchen knife, and fatally stabbed Charles.52

*Gilver, Lisa. “The Subjective/Objective Debate Explained.” Ideablawg, ldeablawg, 4 June 2013,
www.ideablawg.ca/blog/2013/6/4/the-subjectiveobjective-debate-explained.html.

%0 Moran, Mayo. Rethinking the Reasonable Person: An Egalitarian Reconstruction of the Objective Standard. Oxford
University Press, 2003. pp. 131-138,143,204

81 Vande Walle, Etrickstad. “Statev. Leidholm (1983).” H20 Harvard Law School, Open Case Book, 24 June 2013,
h20.law.harvard.edu/cases/1861.

%2 |bid.
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From the bare facts of the case, it is clear that Leidholm’s actions do not satisfy the basic
requirements of justified (or excused®3) self-defence. Generally speaking, actions taken in self-
defence (repelling force by force) are only justified if (1) the action was proportionate to the
(relatively) immediate threat, and (2) the respondent believed that their actions were the only way
to prevent serious bodily harm or death.64 In Leidholm’s case, whatever threat her husband posed
to her, it is clear that the threat was not immediate, as he was sleeping when Liedholm started
stabbing him. Additionally, the fatal force Liedholm used seems to fail the second criterion
because as her husband was sleeping at the time, it seems she had more options to protect herself
than launching an attack. For example, she could have called the police to protect herself, left the
premises, called someone else for help, restrained him, etc. So, what is it that either justifies or

excuses Leidholm’s actions as those of self-defence?

In Liedholm’s case, and other self-defence cases similar to hers, experiences of continued
abuse are often used as part of the self-defence narrative, even in cases where defendants have
Killed their abusers while they slept. Including experiences of continued abuse in self-defence
narratives can establish a need to apply a subjective measure of the reasonableness, rather than an

objective measure. This is because being subject to continued abuse is so far outside the realm of

% The difference between justified and excused is that the former typically connotes behaviour that is right, orat the
very least notoffensive, while the latter connotes behaviour that falls below standards of care or is undesirable in some
way, but that the litigant is, for some reason, not held responsible for. Gur-Arye, Miriam. “Should a Criminal Code
Distinguish between Justification and Excuse?” Canadian Journal of Law & Jurisprudence, vol. 5, no. 2, 1992, pp.
215-235.,d0i:10.1017/s0841820900001399.

8 In Canada, the laws were recently changed such that the imposition of an immediate threat is no longer a strict
requirement, though in the U.S. there are many states which still have this requirement. Government of Canada,
DepartmentofJustice. “Bill C-26 (S.C. 2012 c. 9) Reforms to Self-Defence and Defence of Property: Technical Guide
for Practitioners.” New Self-Defence Overview - Bill C-26 (S.C. 2012 c. 9) Reforms to Self-Defence and Defence of
Property: Technical Guide for Practitioners, 25 Nov. 2016, www.justice.gc.ca/eng/rp-pr/other-autre/rsddp-
rlddp/p2.html.
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ordinary experience that a more general, objective standard simply does not apply. 8> Specifically,
Leidholm’s defence did not need to show her actions as an objectively justified response to a
serious and immediate attack, but rather that years of abuse had created in Leidholma reasonable
belief that killing her husband in his sleep was necessary to prevent further abuse or threats against
her life. Here we see that the subjective testis applied in a way that excuses the accused because
the distance between the “experiences” of the fictional Reasonable Person and the accused is too
great for the objective test to prove an adequate measure of what the defendant could have
reasonably believed. The Reasonable Person in this case had to be one who had been abused over
a period of time; the RPS was therefore calibrated to the subjective experiences of the accused in
order that the court get a sense of what would be reasonable for someone in her position, rather
than what might seem reasonable for someone in whom a deep and prolonged fear of life-

threatening abuse had not been fostered.

Other well documented examples of the subjective test come from provocation law. In
cases where someone has assaulted or killed their cheating spouse (or the spouse’s lover) a
subjective test is typically applied because the degree of anger and shock one experiences upon
finding out their lover has cheated is argued sufficient to warrant a recalibration of the standard. 66
Typically, the application of a Subjective test in provocation cases results in lesser charges®’ and
in shorter sentences — this is because while first and second-degree murder charges each carry a

minimum sentence, the charge of manslaughter does not.%8 The reduction in charge or sentence is

% Moran, Mayo. Rethinking the Reasonable Person: An Egalitarian Reconstruction of the Objective Standard. Oxford
University Press, 2003.P. 205.

% Ibid.p.207.
87 Manslaughter rather than first- or second-degree murder in the Canadian context.

% Dawson, Myrna. “Punishing Femicide: Criminal Justice Responses to the Killing of Women over Four Decades.”
Current Sociology, vol.64,n0.7,2016,p.1002,d0i:10.1177/0011392115611192.
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justified by the tendency for one’s normal rational and deliberative capacities to be overtaken by
an emotionally charged situation, and so the reasoning of a person not emotionally provoked in a
similar way is not an appropriate standard against which reasonableness can be measured. It is
important to note, however, that in the case of provocation and, indeed in many other areas of law,
the subjectivization of the standard does not always result in the same reduction of charges or
sentences. The gender and racialization of victims and perpetrators, over and above many other
potential factors, track clearly recognizable patterns in chargingand sentencingwith much harsher
sentences given to male perpetrators when the victim was a white woman, and far lighter
sentencing (if there are charges laid at all) when the victim is an Indigenous woman in Canada, for

example.®®

In both self-defence and provocation law a subjective standard is often applied in cases
where circumstances significantly impact the accused’s capacity to act in ‘objectively reasonable’
ways. These cases illustrate a certain set of conditions that impact how the Standard is applied,
butself-defenceand provocationcasesare notthe only ones in which the subjectivetestis favoured
over more objective measures; the subjectivization of the standard is carried through to cases where
the accused has a physical impairment that negatively affects their ability to meet ‘objective’
standards of care. For example, if a person who uses a wheelchair is pushed, and in turn knocks
another into traffic, our moral intuitions suggest that it would be unjust to find them negligent if,
because of their physical impairment, they could nothave avoided causing the harm. In some cases

of physical impairment, and in cases of acute mental stress (provocation and self -defence), the

% Dawson, Myrna. “Punishing femicide: Criminal justice responses to the killing of women over four decades” 2015
p.1000; Moran, Mayo. Rethinking the Reasonable Person: An Egalitarian Reconstruction of the Objective Standard.
Oxford University Press, 2003. p. 201. | will pick up on this problem in the next chapter in our exploration of the

RPS’s functionin three legal contexts.
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subjective standard is applied to more appropriately represent the factors which might impact

reasoning and behaviour.

Extrapolating from the justifications for applying subjective tests in the above contexts,
one may well expect the subjective test to be applied in cases of relevant permanent mental
disability. Given the significant impairment to litigants’ faculties of reason described in cases of
self-defence against abusers and in provocation law, one might assume that the existence of some
kinds of cognitive impairments would provide adequate justification for the law to measure the
reasonableness of one’s actions against their capacities over objective measures. However,
contrary to this expectation, in most cases the mental capacities for those with a permanent mental
disability have not been used as a justification to recalibrate the standard of care required of them
by law. There is considerable debate about whether or not this should be the case,” and it is
beyond the scope of this work to address it, but the resistance is often justified by the worry that
subjectivizing the standard in cases of cognitive impairment would leave the general public
disproportionately vulnerable to behaviour falling short of community-held standards of care.
Those who have this worry endorse an application of an objective standard of reasonableness. In
the next section | will explain the Objective Test and why some argue it is preferable to a

subjectivized standard.

" For a summary of the main contours of the debate, see Moran, Mayo. Rethinking the Reasonable Person: An
Egalitarian Reconstruction ofthe Objective Standard. Oxford University Press, 2003. pp. 18-28.
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The Objective Test

The objective standard aims to measure the appropriateness of a litigant’s actions against what a
reasonable personwould do in the same circumstance. Unlike subjective applications, where the
reasonableness of a litigant’s actions is measured against a subjectivized test recalibrated to
represent their unique experiences, knowledge, and capacities, here the Reasonable Person test
measures the reasonableness of litigants’ actions against the more “objective” measure of an
average reasonable person. Asmentionedelsewherein this chapter, the Reasonable Person is taken
to have widely shared experiences and be of average intelligence and prudence, among other
things. More specifically, the objective Reasonable Person Standard articulates a commonly held
standard of care —a common sense, rather than an idiosyncratic judgement — of what kinds of care
we owe to one another, or how an average reasonable person would act in similar circumstances.’!
If an action falls below what care we ought to extend to others, or deviates considerably from how
an average reasonable person might react, that action is unlawful.”2 Unlike the subjective test’s
focus on what the litigant knew or believed about their action(s), the objective standard is meant
to capture some “common sense” of what we owe to each other and hold everyone similarly

accountable to that standard of care. The most widely cited and important case in negligence law,

™* Moran, Mayo. Rethinking the Reasonable Person: An Egalitarian Reconstruction of the Objective Standard. Oxford
University Press, 2003.p. 173.

2 There are cases where a failure to meet minimum requirements of consideration or care for others is excused, and
those will be addressed later.
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Vaughan v. Menlove, (1837)73 well illustrates the difference between the subjective and objective

RPS.

In Vaughn v. Menlove, the central question of the case focused on the relationship between
capacity and responsibility.” More specifically, the court had to decide whether or not the
appellant, Menlove, would be held responsible for a fire he inadvertently caused which damaged
his neighbours’ property. In the original trying of the case, Menlove was charged with negligence
after piling highly combustible material at the end of his property, close to the property of his
uninsured neighbour.” After the material caught fire and damaged the neighbour’s property,
Menlove argued that he did not foresee the risk and should therefore not be found negligent. He
argued that his inadvertence to the risk was due to his limited cognitive capacity rather than a

limited moral one.

The courts were left to decide whether limitations of mental capacity should excuse legal
responsibility for damages resulting from litigants’ actions, or whether to discount the importance
of ought-implies-can— an ethical principle according to which only those able to performa given
action could be expected to do so and to be held responsible for not doing so —and hold those with
cognitive disabilities responsible for meeting standards (potentially) beyond the limits of their
capacities. According to the court, the problem was that a subjectivization of the standard in this
case would leave those harmed with no recourse for recovery of damages, while an application of

an objective standard would hold Menlove responsible for harmful outcomes that they could not

78 Zittrain, Jonathan, and Shailin Thomas. “Vaughan V. Menlove -- ‘The Unreasonable Hay Stacker.”” H20 Open
Case Book, Harvard Law, 18 May 2018, h20.law.harvard.edu/collages/4855.

" Ibid.
™ Ibid.
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(because of their limited capacity in the relevant area) foresee and therefore avoid. The court
ultimately decided that limited cognitive capacity did not offer respondents a defence against a
charge of negligence. They argued that to allow the standard of care to fluctuate with the mental
capacities of each person would leave the greater community too vulnerable to excessive risk
without the possibility of recovery.?6 Fairly immediately, an apparent inconsistency in the law is
revealed. Ononehand, aswe sawabove,folkswho causeharmto orkill theirabusersare acquitted
or excused because their rational capacities are impacted or limited by their circumstances and,
on the other, folks who cause harm because of a cognitive limitation (making it harder or
impossible to meet standards of care) are held responsible. In both types of cases there is a
cognitive limitation, but the legal response differs. The comparison between the legal response in
this case and the response in contexts of self-defence, provocation, and physical disability show,
if nothing else, that the content and application of the Reasonable Person Standard is inconsistent

without satisfactory justification.

So far, I have explained some of the history of the Reasonable Person Standard, and how
the Standard has changed to (atleast in name) excise paternalismand reclaim its ‘objective’ status.
I have also described how reasonableness functions as an extra-legal standard, and that this enables
flexibility in the application of the law that properly legal standards often do not. | explained how

this flexibility makes standards of reasonableness important legal tools which can help ensure that

"¢ Historically, it has been easier for courts to excuse an otherwise “typical” or “normal” litigant who experiences a
brief but dramatic lapse/change in their emotional, intellectual, or mental capacity or functioning (like in the self -
defence and provocation examples above) because we assume thatthe offendingactions are unlikely to be repeated.
However, in cases where the litigant’s emotional or mental difference is long-lasting, perhaps even life-long, courts
are infinitely less willing to excuse the offending behaviour precisely because we assume thatthe behaviour is more
likely to be repeated in the future, even in cases where the litigants have no history of hat behaviour. This line of
reasoning might hold sway for some, andindeed, since this decision, legal scholars have spent many a page justifying
the seemingly counter-intuitive treatment of litiga nts with mental/cognitive disabilities, butthose who find justice here
still need to justify their reliance onassumptions abouttherisk that people with mental disabilities pose, and the kinds
of burdens orrisks thatare too great to expose the public to.
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the law can be applied in novel contexts and allows for nuanced applications of what is considered
reasonable. I'have also shown thatthe meaningof reasonableness is hard to articulate, and because
of this, some investigation into both its subjective and objective applicationsare needed to build
flesh on conceptual bones. The important difference to remember is in subjective applications,
whatis reasonable is calibrated by the knowledge and capacities of the agent, and that the objective
standard is calibrated externally; social norms and “common sense” determine duties of care,
whether or not litigants are able to meet them. What remains of the overview is to get a sense of
the normative ground of reasonableness aided by attempts in legal theory to further articulate the
content of the Standard. In the next section | explain two different, though not incompatible
accounts of what we mean by reasonableness as a normative concept: the Reasonable Person as

justified, and the Reasonable Person as typical or ordinary.

What We Mean by Reasonable

Much like the role of imagination in rationalism, or the subconscious in psychology,
reasonableness in legal contexts is something of a catch-all. In some cases, it means to capture a
common sense of appropriate behaviour, or what we owe to one another, while in other cases it is
used to represent a procedural approach to a problem, such as the use of Reasonable Steps used in
Canadian sexual assault law.”” Sometimes it stands in for a certain perspective on a type of
behaviour (the Reasonable Woman Standard in sexual harassment law, for example), and even for

an individual judge’s preferred outcome. Indeed, Benjamin Zipursky comments that, “[t]he law’s

77« A Definition of Consent to Sexual Activity.” Policy CentreforVictims Issues, Government of Canada, Department
of Justice, 7 July 2021, www.justice.gc.ca/eng/cj-jp/victims-victimes/def.html.
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seemingly carefree attitude inthrowingaround [reasonableness and excess] has often served Legal
Realists and their descendants wellin theireffortto depictlegal language as simply a shell through

which actors exercise the widest sort of discretion to select their favored outcomes or policies.”’8

When reasonableness is invoked as a justification, it is almost impossible to tell what it is
meant to capture/represent, and therefore what is motivating the assessment, or which types of
resources are drawn on to determine whatis, or is not, reasonable. Whatever “reasonable” is meant
to stand in for — be it public opinion, “common sense”, pragmatism, the status quo, or something
else — it becomes clear that each application of reasonableness is accompanied by the choice of
what to connectit to and, in turn, on what ground resulting assessments might be justified.
However difficult it is to identify what gets packed into reasonableness, there have been important

and widely cited accounts of its normative force that | will now explain.

The Reasonable Person as Justified

One important way that we can understand the normative ground of the Reasonable Person is by
looking to descriptions of their character. In “The Many Faces of the Reasonable Person” John
Gardner argues that alongside conceptions of the RPS as reflecting the judgements of ordinary
people, or ‘common sense’ thinking about an issue, we should primarily think of the reasonable
person as beinga justified person. For Gardner, the Reasonable Person is “some onewho is justified

wherever justification is called for. Inasmuch as his actions call for justification, he is justified in

78 Zipursky, Benjamin C. “Reasonableness In and Out of Negligence Law.” University of Pennsylvania Law Review,
vol.163,n0.7,2015,p.2133.
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his actions.””® This may seem too demanding — that Gardner is raising the bar too high, as people
arenotcalled to justify all aspects of theiractions —butthe standarddoes notrequire this; itrequires
that only those actions which are relevant to the case are justified. More specifically, this means
that “the reasonable person’s actions, decisions, intentions, beliefs, emotions, and so on... are
taken, formed, held or experienced... for undefeated reasons — for reasons that are neither

outweighed nor excluded from consideration by countervailing reasons.”’80

At first glance, this seems like a tall order. Being justified in action, belief, intention, and
the like which is neither “outweighed nor excluded by countervailing reasons” seems too
demanding to accord with the lives of ordinary folk, but it is importantto remember that the RP
need not be perfect, nor justified in all belief, action, and intention at the same time. The RP,
Gardner rightly points out, leaves room for ordinary human response, indeed, for ordinary human
failing — just not of the kind that would make the Reasonable Person culpable. For example, as we
saw above, the RPS accommodates the reasonableness of fear in situations of self-defence, and
anger too, in provocation cases where violence against a cheating lover is deemed “reasonable”.
Clearly some applications leave more room for human imperfection than do others. The pointis,
that if it is most accurate to think of the reasonable person as the justified person, it does not mean
thatthe RP is justified in all beliefs, actions, intentions, and the like simultaneously, but rather that

the RP is justified in whatever sense she is being called to justify herself.

One important quality of this account, and of the Standard more generally, is that it sets a

sufficientarian-style standard againstwhich actions are measured, rather than a conception of what

® Gardner, John. “TheMany Faces of the Reasonable Person.” Law Quarterly Review, vol. 131, Sweet & Maxwell
Ltd. (UK), 2015.p. 4.

8 bid. p.5.
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constitutes the best possible action one could take in a given circumstance. Sufficientarianism is
a theory of distributive justice which aims to make sure that each person within an economic
system has sufficient access to a relevant advantage (or amount of a needed resource) and is
commonly contrasted with Rawlsian-type distributions which would seek to structure society in
ways that generate the greatest benefit for those who are least well off. In relation to standards of
reasonableness, maintaining a sufficient threshold of reasonableness means that litigants are not
expected to act perfectly, but rather that litigants are expected to meet the minimum standards of
care expected by law or that reasoning and behaviour meet minimal “thresholds” of
reasonableness. This type of minimum standard is required to allow for the varied responses from
litigants who may act in different ways than each other, though in accordance with, or exceeding

community standards of care.

This way of thinking about the content and justification the Reasonable Person Standard is
at once helpful —in the way it frames what is reasonable as something thin that imposes only a
minimum standard — but also fails to clarify the concept of reasonableness or its normative force
in any substantial way. Being just cannot set both the standard and the aim for applications of
reasonableness. Defining the Reasonable Person as justified appears to deepen our understanding
of the concept, but actually functions asa lateral move. When pressed to go further, to define what
is just, we run into the same problem as we do with reasonableness. Instead of explaining what is
reasonable by way of what is justified, it is more helpful, and more accurate is to think of

reasonableness as most often grounded by what is typical, normal, and natural.
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The Reasonable Person as Typical, Normal, and Natural

In her book, Moran argues that the most accurate (though perhaps not ideal) account of the
foundation of reasonableness is what is typical, normal, or ordinary.81 Thisis because both our
conceptions and habits of reason, and our conceptions of morality, are informed by the
communities of which we are a part. Like Moran, those who argue for the strength of this
connection do so because the embeddedness of our ways of thinking in our community’s values
means that any conception of (in)appropriate behaviour is, to a large extent, reflective of the social
attitudes we inherit. So, when trying to decide what is reasonable, our choices will very often
reflect what our community members think about a given situation, and we will answer in
accordance with the conventions we learn from others. For example, someone might say, “Putting
girls in home economics classes is a reasonable thing to do because women are typically in charge
of the daily management of households, and so we need to give girls the proper training to fulfill
that role.” Here, we see an argument for the reasonableness of an action being justified by what
is (or rather, was) typically done. This example is both illustrative of the tendency to rely on
typical or normalized behaviour, and also shows how quickly social conventions can change. By
extension, on this account the justificatory grounds of reasonableness are exposed as constantly
shifting. Attempts to ground reasonableness in social convention may be fine for some things, but
it immediately fails when we start to ask whether what is typically done is a good justification for

an action —one which includes (or aims at) justice.

8 Moran, Mayo. Rethinking the Reasonable Person: An Egalitarian Reconstruction of the Objective Standard. Oxford
University Press, 2003. Pp.131-134.
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If we consider the example with an eye to justifying the decision to put girls into home
economics classes, rather than merely explaining, then we can more easily see the relationship
between what is typical, normal, or natural, and what is justified. The reason given above was that
girls need home economics classes because this was commonly women’s work and they need
training to be successful in thatwork. When we dig deeper than convention to ask why women,
rather than men, are typically responsible for running the household, arguments about the nature
of women, theirbiology, their natural preferences, theirrolesas mothers, and awhole host of other
“natural” womanly characteristics come flooding in to reinforce (and justify) what is typical.
“Well, it just makes more sense because women are better at care work — they are connected with

their children in a special, biological way, that can’t be approximated by fathers.”

Even a cursory examination of our histories shows deep and intimate connections between
what we think is natural, and how we think we can treat people because of their “natural” status,
preferences, and characteristics. The quick turn to what is natural is at once an admission that we
do not really have a justifiable reason why women have been sequestered in the home, and an
admission that (at least some of us) like it that way, and so it should continue. Asa response to
challenges about what is typical, moves to naturalize our tendencies are used to settle the question.
We are routinely told that the domination of women, forexample,isaby-productofthe application
of natural laws, so do not worry too much about it. Afterall, you cannot fight nature, as the story

goes.

As one could imagine, the combination of what is typically done justified by what is
claimed to be natural becomes a powerful normative bundle. The combination of the two creates
“common” conceptions of what is normal — stronger than what is typical, or usual —and, in legal

contexts, hasthe powerto criminalize “abnormal” alternatives. Things can now be sorted into what

o1



is normal and “abnormal” — people too, can be sorted in this way (as we saw in cases of mental
and physical disability above, in arguments against the extension of marriage rights to same-sex
couples, and in many more areas of life and the law). As Moran rightly notes, physical disabilities
are routinely thought of as by-products of natural processes because of our reliance on a
medicalized conception of physical disability, and so litigants are insulated again st being found
negligent, while mental disabilities are thoughtof asa perversion of natural states and are therefore
“unnatural”, typically offering no such insulation from legal responsibility. Expanding on this
point, Moran argues that there exists a legal consensus that momentary lapses in ‘typical’ mental
and emotional functioning experienced when provoked or abused are natural — they are
understandable — they could happen to anybody, and are relevant in a smaller set of
circumstances.8 Importantly, as the lapse istemporary,so too isthe associated risk posedto others.
Long-lasting differences in ‘ordinary’ cognitive, emotional, mental functioning, on the other hand,
are not. They do not happen to “ordinary” people, and ordinary people should not have to bear the

burden of the increased risk that people with mental disabilities of all sorts are assumed to pose. 83

As we see in the above example, when we rely on a sense of what is typical or normal to
ground determinations of reasonable behaviour it can create problems for a morally consistent or
otherwise egalitarian application of the Standard. When the legal relationship between what is

reasonable and what is natural is definitional, as Moran suggests it is,84 explanations of this

8 Moran, Mayo. Rethinking the Reasonable Person: An Egalitarian Reconstruction of the Objective Standard. Oxford
University Press, 2003. p. 136. Interesting to note here is that cognitive limitations in children (due to their capacities
which have yet to be developed) offer legal protection from responsibility precisely because, according to Moran,

incapacity is the natural state of young children. (137)

8 | bid. p. 137.

% 1bid. p. 133.
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relationship seem both to invoke “some apparently uncomplicated notion of what is normal or
natural”® and appeal to common sense when further justification is required. It is in this way that
Moran claims that common sense notions of appropriate behaviour seem to “exhaust the inquiry
into what is reasonable.”86 The close connections Moran sees between reasonable and typical,
normal, and natural may seem intuitive and unproblematic to some. Even appeals to an obvious
common sense of whatis normal and thereforereasonable may notseem damning. However, when
our conception of what is reasonable is grounded in and justified by common sense notions of
normal or natural, the picture becomes bleak for some — in particular for those who seek to
challenge what is assumed natural, those who endorse a more reflective application of the

Standard, and those not well represented/served by socially dominant assessments of naturalness.

The conceptual connection between reasonableness and what is natural and therefore
normal is an important one in this context. On one hand, it starts to flesh out what reasonableness
means in law and, on the other, exposes the “objective” foundations of the standard as reflecting
(and reinforcing) ordinary, community-based attitudes and behaviour and in turn challenging the
normative force behind applications of the Standard which rely on common sense for justification.
It is at this point where the bulk of philosophical engagement with the Standard begins, and where
equality-seekersstart to worry; social norms are not inherently just, and so basing an important
legal standard on them is cause for investigation. If what is reasonable is based on common

conceptions of what typical or ordinary people do, how can we be assured of reasonableness’s

8 Moran, Mayo. Rethinking the Reasonable Person: An Egalitarian Reconstruction of the Objective Standard. Oxford
University Press, 2003.p. 131.

& |bid.
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connectionto justice? Inthe nextchapter I explain howthe Reasonable Person Standard functions

in three legal contexts to answer this question and further develop our account of the Standard.

Conclusion: An Overview of the Reasonable Person

In this chapter | offered an overview of reasonableness, including a brief history of the RPS and
explained that its conceptual vagueness, and its status as an extra-legal standard, enables its much
needed flexibility. 1 also showed that while the RPS is flexible, with that benefit comes
opportunities for our personal and shared understandings of what is typical or natural to unjustly
influence our determinations of reasonableness. |also provided an overview of both aspects of
the Standard — the subjective and the objective tests — to begin to show how the standard can be
manipulated in the ways equality-seekers might worry about — namely, that there are important
questions about when to use each standard, and how we can ensure that each of the two standards
areapplied fairly and consistently. Ultimately, 1 argued that Moran’s conception of reasonableness
grounded in common sense conceptions of what is typical or natural, gives more, albeit
problematic, content to the Standard than does Gardner’s conception of the Reasonable Person as
justified. I also claimed that her conception was more descriptively accurate of legal practice and
so should be taken seriously to at least this extent — the descriptive accuracy of her account will be

made clearer in the next chapter where I show how it operates in three legal contexts.

I also began to pointto some of the problems thatreasonableness can create when informed
by a “common sense” of what is natural or normal. To begin to attend to these problems we ought
to investigate how the Standard is applied to get a better sense of how these problems arise and

how we might control for them, where possible. In the next chapter, | do just this. | demonstrate
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how reasonableness (in particular, the RPS) works in three legal contexts — negligence law, sexual

assault law, and sexual harassment law — to further explain how the objective test can go wrong.
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Chapter 2

The Reasonable Personin Three Legal Contexts

In the previous chapter, | contextualized legal reasonableness by explaining some of its
historical iterations and uses, and how it functions as an extra-legal standard. | also gave a
comparative account of the Subjective and Objective tests through examples of mental and
physical capacity to explain their respective applications. Atthe end of the chapter, | suggested
that Moran’s account of the normative force of reasonableness being tied